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Defectively Acknowledged Chattel Mortgage No 
Protection to Bank 


An acknowledgment on a chattel mortgage without a 
notary’s official seal is void under the laws of Minnesota. 
A chattel mortgage so acknowledged and placed on record 
does not constitute notice to creditors or subsequent pur- 
chasers or lienors. Where a bank takes and records a mort- 
gage acknowledged in this defective manner, one who later 
takes a properly executed mortgage on the same property 
will have rights in the property superior to those of the bank 
although the bank’s mortgage was placed on record first. 
Hartkopf v. First State Bank of Correll, Supreme Court of 
Minn., 256 N. W. Rep. 162. 

The defendant in this case took three chattel mortgages on 
certain live stock and machinery and filed them in the office of 
the register of deeds for record. On each of the mortgages 
there was a faint circular impression that might have been 
made by a notary’s impression seal but no readable words, 
letters, or figures could be made out within the circle. 

At a subsequent date, the plaintiff, who was a brother-in- 
law of the mortgagor, took a chattel mortgage on the same 
property. The plaintiff had no knowledge of the existence 
of the mortgages previously taken by the bank. His mort- 
gage bore a seal in proper form. ‘This mortgage was also 
placed on record. 

The court held that the faint circular impression which 
appeared on the defendant bank’s mortgages did not comply 
with the statutory requirement as to a seal and that the 
acknowledgment was, therefore, void. It followed that the 
recording of the defendant’s mortgages did not constitute 
notice to other parties and that the plaintiff's mortgage was 
the paramount lien. In the meantime, the defendant bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §788. 
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had foreclosed its three mortgages and had bid in the mort- 
gaged property at the sheriff’s sale. A judgment in the sum 
of $400 was rendered against the bank in favor of the plaintiff. 

This seems to be carrying technicality to an extreme. 
While the rule here applied is a harsh one and works an 
apparent injustice, it seems to be well fixed in the law. The 
following paragraph is quoted from the article on Acknowl- 
edgment, 1 Corpus Juris 772: 


Section 53 b. Effect of Registration—(1) In General. Where the 
acknowledgment of an instrument is so defective that the instrument 
is not entitled to be recorded, but it is nevertheless actually recorded, 
the registration thereof is void and can have no effect as against 
persons who are not affected with actual notice. 


When an instrument encumbrancing property is placed 
upon record, it is presumed to give the world notice of its 
existence. Any person purchasing, or otherwise dealing with 
the same property, may discover the existing lien against it 
by examining the records. If he neglects to do so, he is 
properly placed in the same position as though he had made 
an examination of the records. In a case like the present, 
an examination of the records would have disclosed the ex- 
istence of the bank’s prior mortgages, irrespective of whether 
or not a proper seal was affixed to the notary’s acknowledg- 
ment. It would seem, as a matter of common sense, if not 
law, that subsequent lienors should be bound by the prior 
recording. In a dissenting opinion it was said: 


It should be the business of courts to sustain, if legally possible, 
instruments that purport to be and in fact are securities founded 
upon good-faith transactions. We should not by technical interpreta- 
tion or by microscopic inspection for defects set aside the well- 
intentioned purposes of instruments admittedly valid between the 
parties. For aught that appears, we may safely assume that this 
man took many such acknowledgments, and perhaps a vast number 
of the bank securities may be subject to the same attack as is here 
made. We all know that country bankers perform many services of 
this nature for their customers. Are we justified in holding with 
literal exactness that all notarial seals must be so firmly impressed 
upon documents as to leave no doubt that the impression shows the 
engraved “arms of this state, the words ‘Notarial Seal,’ and the 
name of the county in which he resides” before we accept the same in 
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evidence? Is it not more consonant with reason and common practice 
to accept an official act at its face value until the contrary is shown? 
See note, L. R. A. 1916A, 1170, 1171. If we are to scrutinize 
with such degree of technical refinement as plaintiff here seeks to 
have us do and which the majority opinion now approves, it may be 
that many titles and securities will be defeated. Such result should 
not be permitted if it is possible to sustain the validity of these 
instruments and the legal effectiveness of recording and filing thereof 
as constructive notice to subsequent encumbrancers. 


The full text of both the majority and dissenting opinions 
is published herein on a subsequent page. 


RRR EEE 


Discretionary Investment Powers of Substituted 
Executor 


A substituted executor named in a will in the “place and 
stead” of the original executor (the testatrix’ husband) in 
the case of the latter’s death, resignation, or other inca- 
pacity, will succeed to the discretionary powers as to invest- 
ments granted to the original executor in the will, provided 
the powers granted to the original executor have nothing to 
do with family relationship and the exercise of such powers 
by the substituted executor does no violence to the language 
used in the will. In re Balfe’s Will, N. Y. Surrogate’s 
Court, 274 N. Y. Supp. 284. 

In this case the testatrix appointed her husband as ex- 
ecutor and trustee under her will and granted him broad 
discretionary powers with respect to investments. The para- 
graphs of the will appointing the executor and trustee and 
describing his powers read as follows: 


I hereby nominate, constitute and appoint my said husband, 
Thomas F. Balfe, Executor of and Trustee under this my Last Will 
and Testament, hereby giving and granting unto him full power and 
authority, in his discretion, to sell and convey at either public or 
private sale any and all real estate of which I may die seized, and 
to make, execute and deliver good and sufficient deeds or other 
instruments in writing therefor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §461. 








1008 THE BANKING LAW JOURNAL 


And I do further hereby expressly authorize and empower him as 
such executor and trustee as aforesaid to continue to hold as invest- 
ments of the trusts created hereunder, or either of them, in his dis- 
cretion, any and all stocks, bonds, securities or items of property, 
real or personal, belonging to me at the time of my death, although 
the same may not be of the character permissible for trust invest- 
ments under the general rules of law or any statute applicable there- 
to; and also to sell, dispose of, and change any or all of such invest- 
ments at such times and in such manner as he shall deem proper; and 
also to invest and reinvest the proceeds of my property, real or 
personal, in such stocks, bonds, securities, or items of property, real 
or personal, as he may deem wise, although the same may not be of 
the character permissible for trust investment under the rules of law 
or any statute applicable thereto hereby vesting my said executor and 
trustee, Thomas E. Balfe, with all the power with respect to invest- 
ment and re-investment of my estate, and the proceeds thereof, which 
I might personally exercise if living; and hereby specifically exempting 
him from all liability for any loss resulting to my estate by reason of 
any such investment or re-investment made or retained by him in 
good faith. 


The testatrix also provided in her will that in the event 
of the death, resignation, or incapacity of her husband to act 
as executor, the Title Guarantee and Trust Company should 
be appointed and act “in his place and stead.” 

After serving a number of years, the original executor 
resigned and thereafter the Title Guarantee and Trust Com- 
pany qualified in his place. In holding that the Trust Com- 
pany succeeded to the discretionary powers granted to the 
original trustee, the court said: 


The question has arisen as to whether the Title Guarantee & 
Trust Company, as substituted trustee, had the same discretionary 
investment power as Thomas F. Balfe had under his wife’s will. No 
“rule of thumb” exists (Matter of White’s Will, 135 Misc. 377, 238 
N. Y. S. 559), but each case must be determined upon the peculiar 
facts surrounding it, for no will has a twin brother, and precedents 
of interpretation are not to be blindly followed. Matter of Watson’s 
Will, 262 N. Y. 284, 186 N. E. 787; David, New York Law of 
Wills, § 490. 

The appointment of a trust company as substituted trustee, and 
the discretionary powers granted to the original trustee, having 
nothing to do with, any family relationship, indicates, if it does not 
do violence to the language used, the intention that the substituted 
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trustee should have and possess the discretion given its predecessor. 
Matter of Jenkins’ Estate, 111 Misc. 517, 181 N. Y. S. 585. 

In this case, as will be pointed out, the original trustee was a 
large individual stockholder in the substituted trustee corporation, 
and was a director of its close affiliate, Bond & Mortgage Guarantee 
Company. ‘These are outstanding facts to be considered in the 
interpretation of this clause of the will. 

What is the meaning of the words “in his place and stead”? Are 
they meaningless in this will? Could not the testatrix have provided 
that, in the event of the resignation, death, or other incapacity of 
her original trustee, a certain other individual or corporation was 
“nominated, constituted and appointed executor and trustee”? My 
own research has disclosed no reported case construing these words, 
nor has the thoroughness of counsel brought any to light. Webster’s 
New International Dictionary (1930 Ed.) p. 2033, says it means 
“to fill the place of; to replace,” and Oxford Dictionary, vol. 7, 
part 2, p. 947, and vol. 4. p. 13b, “the space previously or custom- 
arily occupied by some other person or thing; room, stead, lieu; often 
in ‘phrases in the place of, instead of, in the room or lieu of, in 
exchange or substitution for; to take the place of, to be substituted 
for, to stand instead of.” 

In view of the circumstances of the state, the fact that the 
decedent’s husband was the original trustee, and the probability that 
the terms of trusts which were for decedent’s daughters would extend 
beyond the original trustee’s life, it is a reasonable conclusion that 
it was testatrix’ intention that a possible successor trustee should 
be fully vested with the broad discretionary powers granted by her 
to the original trustee in the portion of the will quoted. Matter of 
Storts’ Estate, 142 Misc. 54, 55, 253 N. Y. S. 834. 

I therefore hold that these words “in his place and stead” con- 
fer upon the substituted trustee the same discretionary powers as 
were given the original trustee. 


REESE, 


a in Draft That All Parties Indorse— 
Draft Negotiable 


A draft, otherwise negotiable, payable to the order of two 
‘persons not partners, is not rendered non-negotiable by a 
clause requiring “all parties in interest’ to indorse. 

Nor is such a draft made non-negotiable by a clause that 
it is given in full satisfaction of a claim under an automobile 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §857. 
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fire policy and in consideration of the cancellation and sur- 
render of the policy where payment of the draft is not made 
conditional upon the surrender and return of the policy. 
Oklahoma State ‘Bank of Ada v. Hanover Fire Ins. Co., 
Oklahoma, 36 Pac. Rep. (2d) 43. 

The draft in this case was in the following form: 


$550.00 Claim No. 87733 Chicago 14, 1928. 

To the Hanover Fire Insurance Company 

1105-175 Jackson Boulevard, Chicago, Ill. 

Pay to the order of L. P. Shaw and Moore Motor Company, 
Five Hundred Fifty Dollars, in full payment, satisfaction, com- 
promise and discharge of all claims for loss and damage by fire 
which occurred on the 4th day of August, 1928, to the property 
insured under policy No. A363 issued at Ada, Okla., Agency, and 
in consideration of said payment the policy is hereby cancelled and 
surrendered herewith. 

W. K. Maxwell, Agt. 
Payable through Chicago Trust Co., in Chicago, Chicago, IIl., U. S. A. 
No Protest. 

This draft must be endorsed by all parties in interest and if 
endorsed by an attorney or a certified copy of same must accompany 
draft or be filed with this company, prior to the presentation of draft 
for acceptance and payment. 


On the back thereof, exclusive of indorsements, appears 
the following: 


Payee Must Sign This Discharge. 

In consideration of the sum hereby paid, all claims and demands 
whatsoever against the Hanover Fire Insurance Company connected 
with the within mentioned claim for loss or damages are released, 
compromised, settled and forever discharged. 

Instruction Relative to Endorsement of Draft. 

Endorsement of this draft should be made by the payee as de- 
scribed in its face; if made by an attorney or other representative, 
properly certified evidence of authority must accompany draft or be 
filed with this company at its office in Chicago, IIl., prior to presenta- 
tion of draft for acceptance and payment. 


The draft, indorsed by the Moore Motor Company, was 
pledged to the plaintiff bank as security for a debt owing to 
it by the Moore Motor Company. By pretext that the amount 
was incorrect, Shaw, the other payee, obtained the draft from 
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the plaintiff, promising to indorse and return it. Instead of 
doing so, he cashed it at another bank which collected it from 
the drawee. In this action by the plaintiff against the drawee, 
it was held that the draft being negotiable and the cashing 
bank being a holder in due course, the plaintiff could not 
recover. 

In the opinion the court said: 


Plaintiff concedes that the statement “in full payment, compromise 
and discharge of all claims for loss and damage by fire which occurred 
on the 4th day of August, 1928, to the property insured under 
Policy No. A 363, issued at Ada, Oklahoma Agency,” contained in 
the draft, did not render the draft nonnegotiable. But plaintiff does 
contend that the further statement, “and in consideration of said 
payment the policy is hereby cancelled and surrendered herewith,” of 
itself did render said draft nonnegotiable. 

Plaintiff further contends that the statement contained on the 
face of the draft that “this draft must be endorsed by all parties in 
interest” also rendered the draft nonnegotiable. 

The latter contention appears to be without merit. No authori- 
ties are cited in support thereof, and we find none. The requirement 
is nothing more nor less than that provided by section 7711, C. O. S. 
1921, which provides: ‘Where an instrument is payable to the order 
of two or more payees or indorsees who are not partners, all must 
indorse, unless the one indorsing had authority to indorse for the 
others.” 

The draft being payable to the order of two payees not partners, 
the indorsement of both payees was required by law in order to 
transfer title. 

The statement was not of such a nature as in any respect to 
qualify or make uncertain or conditional the promise contained in 
the draft. 

The question involved in the second contention, while nearer the 
line separating negotiable from nonnegotiable instruments is not suf- 
ficient to render the draft nonnegotiable. It is well settled that, 
wherever a bill of exchange or promissory note contains a reference 
to some extrinsic contract in such a way as to make it subject to the 
terms of that contract, as distinguished from a reference imputing 
merely that the extrinsic agreement was the origin of the transaction, 
or constitutes the consideration of the bill or note, the negotiability 
of the paper is destroyed. 3 R. C. L. 883. 

It is well settled that a note or bill, otherwise negotiable, is not 
rendered nonnegotiable by the insertion therein of a reference to the 
transaction out of which it arose, or the recital of the consideration 
for which it was given. 
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Bond of Officers and Directors to Protect 
Depositors 


The officers and directors of a bank in failing circum- 
stances, who deliver to the Commissioner of Banking a bond 
obligating them to make good any impairment of the bank’s 
capital for the protection of the depositors and creditors, will 
not be permitted to defend on the ground that the bond was 
delivered on a verbal agreement that it would be used only 
in the event of a loss being sustained between the time of 
the giving of the bond and a contemplated merger with an- 
other bank, or the abandonment of the negotiations for the 
merger. 

Such an agreement is contrary to the express provisions 
of the bond and cannot be shown by verbal testimony. 
Rhodes v. Walton, Supreme Court of Appeals of Virginia, 
175 S. E. Rep. 865. 

The bank in question was the State Bank of Columbia, 
Virginia. In 1930 its “finances fell upon evil days.” It hoped 
to relieve the situation by a merger with the State Bank of 
Louisa and negotiations were begun in July, 1930. This effort 
failed and the bank was closed by the order of the State Com- 
missioner of Banking Bristow on December 11, 1930. Mr. 
Rhodes was appointed receiver on December 15. In the 
meantime, Commissioner ‘Bristow had told the officers of the 
bank that he would have to close the bank unless satisfactory 
bonds were given. On October 14, 1930, a bond in the follow- 
ing form, prepared by the office of the Commissioner and 
stated to be a standard form, was executed by the officers 
and directors and forwarded to the Commissioner: 


Know all men by these presents, That we, the undersigned in 
consideration of the sum of Ten Dollars ($10.00) to each of the 
signatories hereto, the receipt of which by each is hereby acknowl- 
edged are held and firmly bound unto The State Bank, Columbia, 
Virginia, in the just and full sum of Twenty-five Thousand Dollars 
($25,000) whereof, each obligor binds himself, severally, his heirs, 
personal representatives and assigns by this obligation, and hereby 
each obligor also waives his homestead exemption. 

The condition of this obligation is such that whereas, upon an 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §191. 
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examination of the said The State Bank, the State Corporation 
Commission, through its Commissioner of Insurance and Banking, 
has ascertained that the capital of the said The State Bank, has been 
or is in danger of being impaired to the extent of Twenty-five Thou- 
sand Dollars ($25,000) more or less, and, 

Whereas, also the obligors herein being officers and directors of 
the said The State Bank, and as such, being charged with the admin- 
istration, management and operation of the said The State Bank, 
and are desirous of guaranteeing and maintaining the safety and 
solvency of it, and more especially of indemnifying and saving harm- 
less its depositors and other creditors, from any loss or damage 
resulting from the impairment of its capital or any other irregulari- 
ties as aforesaid, do hereby waive notice from the said State Corpo- 
ration Commission as provided in section 53 of the Virginia Banking 
Act and covenant and agree with the obligee herein to indemnify and 
save harmless, any depositor or other creditor of the said The State 
Bank, against any loss or damage by reason of the impairment of 
capital or any other irregularities within thirty days after demand 
made, and agree also that in the event of a breach that suit may be 
maintained against any one, all or an intermediate number of the 
obligors herein, according to circumstances without joining all in 
such suit. 

Now therefore, if each of the said obligors herein shall indemnify, 
save harmless and make good any loss or damage, resulting from 
impairment of capital or any other irregularities as aforesaid, within 
thirty days after demand made, this obligation shall be null and void, 
otherwise to remain in full force and virtue. 

Witness the following several signatures and seals at Columbia, 
Virginia, this 14th day of October, 1930. 

Signatures, 

Arthur Walton (Seal) 
A. F. Moon, Jr. (Seal) 
P. N. Stoneman (Seal) 
E. M. Jordan (Seal) 

S. W. Shelton (Seal) 
G. P. Hodgson (Seal) 
Nash P. Snead (Seal) 

C. R. Sanderson (Seal) 


After the appointment of the receiver, the Commissioner 
of Banking delivered the bond to him and he started the 
present action against the signers of the bond. 

In holding that the defendants were liable, the court said: 


This brings us to a consideration of those conditions, if any, 
which attached to the bond when it was delivered to Bristow. It is 
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contended, as we have seen, that it was delivered in escrow, and was 
to be redelivered and used “only in the event of a loss sustained by 
the bank during the period intervening between the date of the execu- 
tion of the bond and the date of a contemplated merger of the said 
The State Bank, Columbia, with the State Bank of Louisa, or, the 
date of the failure and abandonment of all negotiations for the merger.” 

It is to be noted in limine (at the outset) that any such parol 
agreement violates the terms of the bond itself. Its controlling pur- 
pose was to protect depositors and other creditors, or, as it is there 
expressed, of “saving harmless its depositors and other creditors.” 

Mr. Shelton, a maker, was asked to tell what Mr. Bristow re- 
quired and did. This appears in his direct examination: 

“A. Mr. Bristow required the directors of the State Bank to 
execute a bond in the penalty of $25,000, to be delivered to him, 
and to be held by him and then used by the bank, if the bank suffered 
a loss by reason of Mr. Bristow allowing the bank to remain open 
for a period of time necessary to consummate these merger pro- 
ceedings. 

“Q. Would he permit you to keep the bank open and continue 
to do business without some bond? 


“A. No. 


“Q. Did he state that to you in that conference? 

“4. Fo, ae.” 

Upon cross-examination he made somewhat the same statement: 

“Mr. Bristow should hold this bond and deliver it to the bank to 
be enforced if there was any loss during that period, that this merger 
proceeding was pending.” 

The bond was to be enforced if there was any loss to the bank 
while merger negotiations were pending. That is to say, in such a 
case it might be delivered to Rhodes, receiver, who after demand had 
the right in its enforcement to take necessary legal action. 

Dr. Nash P. Snead, another director, was next examined. This is 
an excerpt from this cross-examination: 

“Q. I understand you to say on direct examination that you 
understood that you signed this bond and delivered it to Mr. Bristow 
to cover any loss which might occur between the date of the signing 
of the bond and the date of the merger or the closing of the bank? 

“A. That is true. 

“Q. Is that the condition that you signed it under? 

“-. Tee, oe.” 

His understanding could not vary the terms of the bond itself. 

Mr. M. E. Jordan, another maker, said in direct examination: 


“We were negotiating with the Bank of Louisa. I was not on 
that committee, but at this meeting which we signed the bond they 
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had a letter from the Bank of Louisa setting forth the terms by 
which they would take us over. It was taken up before this board 
and passed on. We accepted their terms, and after that we signed 
the bond, simply to take care of any loss that might be sustained 
during that period of time.” 

“Q. Did Mr. Bristow tell you that the bond was not to be 
delivered unless a loss was sustained? 

“A. I don’t know that he did.” 


Mr. P. N. Stoneman, another maker, was asked in direct exam- 
ination: 

“Q. Suppose the bank suffered no loss during that interval 
during the period the negotiations were pending, what was to become 
of the bond? 
only answer I could give.” 

“A. The bond was to become null and void and be returned, the 

He was asked in cross-examination: 

*“Q. Where did you get that understanding from, then? 

“A. I got it through discussions in the meeting. 

“<Q. With whom? 

“A. Mr. Shelton, I was relying on him.” 


He further tells us that the bank’s loans amounted to something 
like $250,000. This witness got his impressions of conditions as to 
delivery, not from Mr. Bristow, but from Mr. Shelton. 

Mr. A. F. Moon, another maker, in direct examination, said: 

“Q. In what event was that bond to be used by Mr. Bristow? 

“A. In the event our banks got into any worse shape than they 
were in before this merger could be put through.” 


And on cross-examination he was asked to restate the conditions 
under which the bond was executed. His statement is: “I judge 
from what Mr. Bristow told us, that if we allowed, our bank to get 
into worse condition than it was on the day we signed the bond, then 
we were bound by that bond and if we did not everything was well 
and good.” And again Bristow said “that he felt like he should ask 
us gentlemen to give him a bond to be held by him until this arrange- 
ment could be completed in order for him to allow the banks to stay 
open.” 

As we have seen, Mr. Sanderson signed at a later day. He tells 
us what he had been led to believe: 

“The whole impression was made upon me, was that the bond 
was given for the proper conduct of the bank officials during the 
time this thing was pending.” 

Mr. Arthur Walton, another maker, tells us: “I signed the bond 
thinking it was to protect the bank for the time being. My recol- 
lection was that it was to protect the bank from the time we signed 
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the bond until the merger was complete. Never thought of the 
conditions at all.” 

Mr. A. H. Turner is the only director who did not sign. He 
took no part in the negotiations but was present on October 14. 
When asked under what conditions it was to be used, answered: 
“In the event that the bank got into any worse condition from that 
day until the Louisa negotiations could be closed, as I understood it.” 

Mr. G. P. Hodgson, replying to the same question, said “that 
if the directors did anything between that time and the closing of 
the negotiations with Louisa to make the bank in worse condition, 
than it was that day, that the bond would become effective, other- 
wise it would not.” 

Mr. Bristow testified that the bond was delivered to him without 
conditions, although of course it was not to be used if the merger 
went through, for then there would be no occasion to use it. He was 
hopeful that the consolidation might be effected, but was doubtful 
because “the Bank of Louisa required a surety bond, with corporate 
security, which I was certain they could not give.” 

All the makers appear to have been under the impression that 
the bond was to cover only such losses as the bank might suffer 
between the date of its execution and the termination of negotiations 
with the Bank of Louisa. Of course, this could not affect the terms 
of the bond itself. It would be a plain violation of the parol evidence 
rule. 

These witnesses, however, differ as to the character of delivery. 
Some say that it was in escrow to be redelivered to Bristow in the 
event that the bank suffered loss during said period, and in that 
event only. The jury must have believed that there was such an 
agreement, for it found for the defendants and their verdict the 
court approved. 

We are not unmindful of the weight which should attach to the 
judgment. 

Bristow demanded that this bond be given and said that if it was 
not given he would close the bank. The situation, in many of its 
aspects, was not unlike that in White v. Commonwealth, 158 Va. 
749, 164 S. E. 375, 376, where the court said: 

“The directors, in this instance, were desirous of continuing busi- 
ness, and so at their election they were permitted to do so, provided 
they were willing to pledge their personal credit. Of course they were 
not obliged to make any such pledge, but there was no reason why 
they should not have been permitted to make it, and they did make it 
in furtherance of what they then believed was their own interest.” .. . 

The bond itself was drafted in the office of the Commissioner of 
Banking and was inclosed in the letter to Mr. Shelton. Bristow there 
said that its execution by the directors was a matter for them to 
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decide but that if executed it must be substantially in the shape sub- 
mitted. That is to say, it must contain provisions for the protection 
of creditors and depositors although the makers might apportion 
among themselves the liability incurred. It was executed in the form 
submitted which we are told is a standard form. 

If defendants’ contention be sound, it gives no protection what- 
ever to creditors and depositors and amounts to no more than a 
covenant against their own possible misdeeds, for they were, in 
substance, the bank. In terms it was to protect creditors and 
depositors. 


TERE 


Collection of Check After Failure of Bank 


Where a check, deposited with a deposit slip stating that 
the bank acts only as the depositor’s collecting agent, is 
collected after the failure of the bank, the depositor is entitled 
to the entire proceeds of the check and is not limited to the 
rights of a general creditor. Fine v. Receiver of Dickenson 
County Bank, Supreme Court of Appeals of Virginia, 175 
S. E. Rep. 863. 

Fine, the plaintiff in this case, deposited a check for 
$787.50 drawn on the Treasurer of the United States in the 
Dickenson County Bank, Clinchco, Va. ‘The check was 
accompanied by a slip on which was printed the following 
agreement. 


Deposited with Dickenson County Bank (Moss Banch) Clinchco, Va. 
By W. C. Fine 


In the receiving items for deposit or collection, this bank acts 
only as depositor’s collecting agent and assumes no responsibility 
beyond the exercise of due care. All items are credited subject to 
final payment in cash or solvent credits. This bank will not be liable 
for default or negligence of its duly selected correspondents nor for 
losses in transit, and each correspondent so selected shall not be 
liable except for its own negligence. This bank or its correspondents 
may send items directly or indirectly to any bank including the payor, 
and accept its draft or credit as conditional payment in lieu of cash; 
it may charge back any items at any time before final payment, 
whether returned or not, also any item drawn on this bank not good 
at close of business on day deposited. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Dollars Cents 
Currency 
Silver 
Gold 
Checks as follows 787 50 
Rich., Va. 
32 
Total 787 50 


Not Negotiable 
Duplicate Deposit Ticket 
IE Ty Ti ict ietetiistnstinrcesntsciicacomsomnmnreiencens 


This agreement is one which was recommended several years ago 
by the American Bankers Association for general adoption by banks. 
The form is intended primarily to protect banks against liability 
for the negligence and irregularities of the correspondents or collect- 
ing agents. 


The bank failed two days after the deposit was made and 
thereafter the proceeds of the check came to the hands of the 
receiver. Fine filed a petition asking for an order directing 
the receiver to pay over to him the entire proceeds of the 
check. The lower court decided that Fine was a general 
creditor and, as such, entitled only to his pro rata share in the 
assets of the bank along with other creditors. 

In reversing the lower court, and holding that Fine was 
a preferred creditor and entitled to the full amount of his 
claim, the appellate court said: 


Weare of the opinion that the court erred in not granting the 
prayer of the petition. The deposit slip delivered to and accepted 
by Fine constituted an express agreement that the bank should act 
as the agent of Fine to collect this check and then deposit its pro- 
ceeds to Fine’s credit. Though it speaks of the check being credited 
to Fine, it is plain that, if it is credited to him, it is to be done 
merely for bookkeeping convenience, and that Fine shall acquire no 
rights by virtue of its being so credited unless and until the check is 
paid. The bank selected and used this form of deposit slip for its 
protection. But, when it did so, it assumed the burdens thereof no 
less than it became entitled to its benefits. This case is controlled by 
Miller’s Trustees v. Smith, 114 Va. 619, 77 S. E. 462. The facts of 
this case are materially different from those in Fourth National Bank 
v. Bragg, 127 Va. 47, 102 S. EF. 649, 11 A. L. R. 1034, and McAuley 
v. Morris Plan Bank, 155 Va. 777, 156 S. E. 418. 





BANKING DECISIONS 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 





DEFECTIVELY ACKNOWLEDGED CHATTEL 
MORTGAGE NO PROTECTION TO BANK 





Hartkopf v. First State Bank of Correll, Supreme Court of Minnesota, 
256 N. W. Rep. 162 





An acknowledgment on a chattel mortgage without a notary’s 
official seal is void under the laws of Minnesota. A chattel mortgage 
so acknowledged and placed on record does not constitute notice to 
creditors or subsequent purchasers or lienors. Where a bank takes 
and records a mortgage acknowledged in this defective manner, one 
who later takes a properly executed mortgage on the same property 
will have rights in the property superior to those of the bank al- 
though the bank’s mortgage was placed on record first. 


NOTE: This decision is discussed in an article beginning on 
page 1005. 


Syllabus by the Court 


A notary’s certificate of acknowledgment without his official seal 
attached thereto is a nullity. The trial court properly found that there 
was no notarial seal attached to the acknowledgments on three chattel 
mortgages. The filing of such mortgages in the office of the register of 
deeds was not constructive notice to plaintiff, who was a subsequent 
mortgagee in good faith. 

Action by Guss H. Hortkopf against the First State Bank of Correll 
and others. From an adverse judgment, named defendant appeals. 

Affirmed. 

Converse & Spence, of St. Paul, for appellant. 

Carl J. Eastvold, of Ortonville, for respondent. 


HILTON, J.—Defendant bank appeals from a judgment against it 
for the return of and possession of certain personal property, or, in 
ease such return cannot be had, then for judgment for $400, together 
with costs and disbursements. The case was tried to the court without 
a jury. 

The bank was located in the village of Correll, Big Stone County, 
and A. J. Bandura was its cashier and managing officer. The bank 
had three chattel mortgages upon the live stock and machinery of one 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §788. 
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Karl H. Hartkopf, a brother of the plaintiff. The mortgages were 
executed and were purportedly acknowledged before Bandura as a 
notary public at Correll on the following dates and for the respective 
amounts: December 30, 1929, $2,000; April 4, 1930, $150; July 14, 
1930, $60. Each was filed in the office of the register of deeds in that 
county within a day or two of its execution. 

On November 18, 1930, at Appleton, Karl H. Hartkopf, to secure 
the payment of $1,160.50, executed and delivered to plaintiff a chattel 
mortgage on all of the property covered by the bank’s three mortgages. 
It was filed in the office of register of deeds of Big Stone county the 
following day. It is conceded that this mortgage was a valid one, 
having been executed for a valid consideration and acknowledged in 
proper form. 

The court found: ‘‘That at the time said mortgage was made 
and delivered plaintiff had no actual notice of the mortgages 
given to the First State Bank of Correll... . That at all times the 
plaintiff believed and had reason to believe that he had a first chattel 
mortgage lien on all of said personal property. .. .’’ 

At all the times referred to, Kar] H. Hartkopf resided in Big Stone 
county, and the mortgaged chattels were there in his possession. On 
or about April 10, 1931, the bank foreclosed its three mortgages and 
bid in the property described therein at the sheriff’s sale. 

The only question involved in this case is whether the bank’s mort- 
gages were entitled to filing so as to constitute constructive notice 
thereof to plaintiff. The determination of that question depends upon 
whether or not there was a notarial seal affixed to the purported cer- 
tificate of acknowledgment on either instrument. 

Mason’s Minn. St. 1927, § 6939, provides: ‘‘Every notary shall pro- 
vide himself with an official seal, with which he shall authenticate his 
official acts, and upon which shall be engraved the arms of this state, 
the words ‘Notarial Seal,’ and the name of the county in which he re- 
er 

A notary’s certificate of acknowledgment without the seal is a 
nullity. De Graw v. King, 28 Minn. 118, 9 N. W. 636; Grimes v. Fall, 
81 Minn. 225, 83 N. W. 835; Hodge v. Anderson, 161 Minn. 147, 201 
N. W. 603. The trial court was the trier of fact as to whether or not 
there was a notarial seal affixed to the cerificates of acknowledgment 
on the chattel mortgages, each of which had been received in evidence 
as exhibits. The court found as to each of them: ‘‘There is found a 
faint, illegible circular impression of some sort, indistinguishable and 
unascertainable, having no readable letters, words or figures whatso- 
ever.”’ 

An examination of the exhibits establishes the correctness of that 
statement and also of the further finding, ‘‘that no notarial seal was 
attached to or affixed to the signature of said Bandura on said pur- 
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ported acknowledgment.’’ About all that can be said of the impres- 
sion is that it is circular. It is to be noted that there were three pur- 
ported acknowledgments, one on each of the three chattel mortgages. 
They were taken on different dates, several months apart in each case. 
The paper of these instruments is thin light paper, such as would 
readily receive and retain the impression of a seal. A notary might 
carelessly or inadvertently fail properly to impress his seal on one in- 
strument, but that he should so fail on three different occasions, in the 
circumstances here shown, is so improbable as to be wholly unreason- 
able. The three impressions are so practically identical as reasonably 
to lead to the conclusion that they were made, not by a notarial seal, 
but by something else to simulate such a seal. There is no statutory 
description relative to the size of notarial seals. Many seals other than 
notarial are in constant use, and these vary in size; some are of the 
same size as the impression here; some are larger and others smaller. 
In the instant case there was no evidence offered to show that the im- 
pression was even of any kind of seal. Bandura was not called as a 
witness. 

Appellant cites Cassidy v. Souster, 115 Minn. 191, 1382 N. W. 292, 
in which the trial court found that there was a notarial seal on an 
affidavit of the printer of the publication of the notice of application for 
judgment. The court stated: ‘‘The original affidavit was produced for 
inspection, and appears in all things regular, and purports to have 
been sworn to before Herbert P. Porter, a notary public. To the left 
pf the signature of the notary, upon the same paper, appears a faint 
impression of the form of a seal, but so faint and indistinct that it can- 
not with positiveness be said to be the seal of a notary public. The 
trial judge, however, in reaching the conclusion stated, in effect found 
that it was the impression of a notarial seal, and we are satisfied with 
that finding. The document is 20 years old, and the lapse of time may 
to some extent have effaced the impression originally made.’’ 

In that case the trial court found that there was a notarial seal; 
in this case the finding was otherwise. In that case the document was 
an ancient one, and the suggestion is made that the lapse of time may 
have to some extent effaced the impression made; here the documents 
were fresh, clean, and apparently not changed by wear, tear, handling, 
or otherwise. This court cannot say that the fact found by the trial 
court was not a proper one. 

Affirmed. 

Dissenting Opinion 

JULIUS J. OLSON, Justice—A notary public is a public officer, 
and, as such, speaking generally, it is his duty ‘‘to attest the genuine- 
ness of any deeds or writings in order to render them available as evi- 
dence of the facts therein contained.’’ 20 R. C. L. p. 326, § 2, and cases 
under notes 4 and 7. 
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This court in Wood v. St. Paul City Ry. Co., 42 Minn. 411, 413, 
44 N. W. 308, 7 L. R. A. 149, said: ‘‘A public notary is considered not 
merely an officer of the country where he is admitted or appointed, 
but as a kind of international officer, whose official acts, performed in 
the state for which he is appointed, are recognized as authoritative 
the world over.’’ 

Mason’s Minn. St. 1927, § 9864, provides that every written instru- 
ment ‘‘may be acknowledged in the manner now provided by law for 
taking the acknowledgment of deeds, and the certificate of the proper 
officer indorsed thereon shall entitle such instrument to be read in 
evidence in all courts and elsewhere without other proof of execution.’’ 
One way to test the sufficiency of these instruments is to determine 
whether or not, if the same were offered in evidence in any action, they 
would ‘be admissible without further proof than the certificate of ac- 
knowledgment and the seal as the same here appear. 

It is true, as found by the trial court, that the impression is im- 
perfect, and there is nothing from its appearance from which by or- 
dinary inspection it can be said to be a notary’s seal. But each of 
the mortgages bears an unmistakable impression of a seal. The notary 
certifies in each instance that he is a notary public. Can it then be 
said, in view of the fact that there is a seal, that it is not the seal of 
this notary? This court in Cassidy v. Souster, 115 Minn. 191, 194, 
132 N. W. 292, a case similar to this except that there the instrument 
was twenty years old, said: ‘‘Notaries are required to authenticate 
their signature by an official seal, and it is a legitimate and permissible 
inference that the impression made upon this affidavit was made by 
him in this instance for that purpose. 

‘‘The affidavit bears the signature of no other officer, and we would 
not be justified in assuming that possibly the seal was that of some 
official other than the notary.’’ 

It should be the business of courts to sustain, if legally possible, 
instruments that purport to be and in fact are securities founded 
upon good-faith transactions. We should not by technical interpreta- 
tion or by microscopic inspection for defects set aside the well-inten- 
tioned purposes of instruments admittedly valid between the parties. 
For aught that appears, we may safely assume that this man took 
many such acknowledgments, and perhaps a vast number of the bank 
securities may be subject to the same attack as is here made. We all 
know that country bankers perform many services of this nature for 
their customers. Are we justified in holding with literal exactness that 
all notarial seals must be so firmly impressed upon documents as to 
leave no doubt that the impression shows the engraved ‘‘arms of this 
state, the words ‘Notarial Seal,’ and the name of the county in which 
he resides’’ before we accept the same in evidence? Is it not more 
consonant with reason and common practice to accept an official act at 
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its face value until the contrary is shown? See note, L. R. A. 1916A, 
1170, 1171. If we are to scrutinize with such degree of technical re- 
finement as plaintiff here seeks to have us do and which the majority 
opinion now approves, it may be that many titles and securities will be 
defeated. Such result should not be permitted if it is possible to sus- 
tain the validity of these instruments and the legal effectiveness of re- 
cording and filing thereof as constructive notice to subsequent encum- 
brancers. 

Seals have an interesting historic background. They date back to 
the time when persons were unable to write. That is why sealed in- 
struments were recognized by the courts in those days as of greater 
value and worth than instruments without such. Private seals have 
been done away with in most states, ours included. Official seals still 
have recognition, and there is no doubt that in our state under our 
prior holdings a notary’s certificate without seal does not constitute 
constructive notice. But as a notary public is a public officer and as 
such presumed to act within his authority, it should be assumed, until 
the contrary is shown, that the seal appearing upon these instruments 
is in fact the seal of this particular notary. The trial court found that 
the seal appearing upon the bank’s mortgages was not a notary’s seal. 
The only basis for that finding is the evidence to be gleaned from an 
inspection and examination of the documents themselves. The docu- 
ments are before us and have been examined. That there is an impres- 
sion of a seal is beyond question, and the impression is exactly the 
same on each of the bank mortgages. If the presumption of perform- 
ance of official duty obtains, the finding cannot be permitted to stand. 
The presumption that official duty has been duly performed establishes 
the fact that the seal is authentic; there being no evidence contra. 

There is no claim that the notary here was removed from office or 
that he intentionally violated any legal requirement in taking these 
acknowledgments. That he acted in good faith may be presumed. No 
one will suspect that this notary intentionally caused these instruments 
to be executed in the form here appearing with the slightest suspicion 
that there was anything wrong with the acknowledgments or with any- 
thing else pertaining to the respective transactions. In Evans v. Smith, 
43 Minn. 59, 44 N. W. 880, a seal on the opposite side of a paper from 
the certificate was held sufficient. Generally speaking, a certificate of 
acknowledgment ‘‘is to be liberally construed and sustained if it is 


substantially sufficient. Resort may be had to the instrument acknowl- 


edged. Obvious clerical errors, misnomers of the instrument certified 
to, and all purely technical omissions and defects are to be disregarded.”’ 
1 Dunnell, Minn. Dig. (2d Ed.) § 77, and cases cited. 

When defendant mortgagor executed the notes and mortgages to 
the bank he undoubtedly intended that these instruments should be 
effective for the purposes thereby intended. When he executed the 
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note and mortgage to his brother on November 18, 1930, nearly a year 
after having executed the $2,000 mortgage to the bank, it would seem 
that he owed his brother the duty of informing him that this property 
was encumbered by the bank mortgages. Mason’s Minn. St. 1927, 
§ 10395, makes it a felony for a mortgagor, ‘‘at any time before the 
debt secured by a chattel mortgage has been fully paid,’’ to ‘‘sell, 
convey, or in any manner dispose’’ of the mortgaged property ‘‘with- 
out the written consent’’ of the holder of the security or, ‘‘without 
informing the person to whom he shall sell, convey, or dispose of the 
same that it is mortgaged.’’ 

In order for plaintiff to prove his good faith as a mortgage creditor 
it became necessary for him to establish that fact. He is the only 
witness who testified. His testimony is to the effect that in the year 
1917 he worked for his brother, the defendant mortgagor, and earned 
$150. In 1918 he was drafted into the army. At that time he had 
accumulated $350 in cash. This he turned over to defendant, thereby 
making the total sum so intrusted $500. No note or other writing was 
executed; in fact nothing was done about this at all until November 
18, 1930. At that time, so plaintiff claims, he received from his brother, 
the mortgagor, a note, and chattel mortgage in the sum of $1,160.50; 
that sum representing the $500 ‘‘loaned’’ in 1917 and 1918 plus in- 
terest at eight per cent., also a $200 note that plaintiff had signed 
with his brother to the defendant bank. Oddly enough, the $200 note 
to the bank was paid the day after this mortgage to plaintiff was made, 
November 19, 1930, although he had been notified several times prior 
thereto to come in and pay it. 

The trial court found, as has been stated in the majority opinion, 
that plaintiff is a good-faith creditor and that he took this paper with- 
out knowledge, actual or constructive, of the defendant’s (the bank’s) 
mortgages. Appellant bank generously concedes that there is evidence 
to sustain the trial court; hence no point is made in that behalf. So 
let it be. But we cannot lose sight of the fact that the result here ob- 
tained is not in conformity with what any one would like to see hap- 
pen. This unjust result is accomplished because, according to the 
majority opinion, a mere symbol (notarial seal) is not so clearly im- 
pressed upon the bank’s mortgages as to constitute constructive notice. 

In this state many officers besides notaries may take acknowledg- 
ments. Mason’s Minn. St. 1927, § 6973. A great many such have no 
seals, as members of the Legislature, justices of the peace, and town- 
ship clerks. As a practical matter no one was or could be deceived 
by this purely technical defect, if such it really is. To laymen it would 
never occur. It is only ‘‘in the eyes of the law’’ that a mere molehill 
becomes a mountain. 

I cannot go along with the court to a result which to me appears 
obviously wrong, and therefore I dissent. 
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COURT FUNDS NOT ENTITLED TO 
PREFERENCE 





State ex rel. Sorensen, Atty. Gen., v. Franklin Exchange Bank, 
Supreme Court of Nebraska, 256 N. W. Rep. 727 





Funds, coming to the hands of a court clerk in his official 
capacity, and by him deposited in a bank, are not entitled to a 
preference in payment over other depositors upon the failure of 
the bank. 


Syllabus by the Court 
Funds paid to a clerk of the district court in his official capacity 
and deposited subject to check in a bank which subsequently failed, 
held not trust funds payable in full from bank assets in the hands of 
a receiver in preference to claims of depositors generally. 





Proceeding by the State of Nebraska, on the relation of C. A. 
Sorensen, Attorney General, against the Franklin Exchange Bank, 
wherein E. H. Luikart was appointed receiver for the defendant and 
wherein G. P. Spence, Clerk of the District Court for Franklin County, 
intervened. From a decree for the intervener, the receiver appeals. 

Judgment reversed and cause remanded, with directions. 

F. C. Radke, Wm. J. Gartland, and Barlow Nye, all of Lincoln, for 
appellant. 

Leon Samuelson, of Franklin, and P. E. Boslaugh, of Hastings, for 
appellee. 


ROSE, J.—In a proceeding by the State of Nebraska to wind up 
the affairs of the Franklin Exchange Bank, an insolvent corporation, 
G. P. Spence, clerk of the district court for Franklin county, inter- 
vened and presented a claim for an alleged trust fund deposit of 
$879.06 payable in full from the bank assets in the hands of E. H. 
Luikart, receiver, who had rejected the claim as one for a trust fund © 
but had classified it as a preferred claim on a par with claims of de- 
positors generally. Upon the trial of an issue raised by an answer 
in which the receiver denied that the bank held the funds as a trustee, 
the district court decreed the deposit to be a trust fund payable in 
’ full from bank assets in preference to claims of general and preferred 
creditors and directed the receiver to proceed accordingly. The re- 
ceiver appealed. 

Did the bank receive or hold the fund as trustee for the clerk or 
for the individual persons for whom he acted in accepting the separate 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 
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items aggregating the sum of the unpaid deposit? The burden was 
on the clerk to prove facts establishing the trust relation upon which 
he relies to restore the money which he received officially under his 
bond as clerk. It is alleged in the petition in intervention and ad- 
mitted in the answer thereto that the clerk brought the action on be- 
half of the cestuis que trustent (real owners of the money) for the 
purpose of avoiding a multiplicity of suits. The material facts in evi- 
dence are not in dispute. They are stipulated and may be summarized 
as follows: Spence is the duly qualified and acting clerk of the district 
court. As such he deposited in the bank before it was closed certain 
funds that came into his hands officially. His account in the bank 
was designated, ‘‘G. P. Spence, Clerk District Court.’’ In that capacity 
he had ‘‘$879.06 on deposit.’? The officers of the bank knew the funds 
represented by the ‘‘deposit of ‘G. P. Spence, Clerk District Court,’ 
belonged to and were a part of the trust funds of the office.’’? When 
the bank closed and when the receiver was in charge, the cash on hand 
was ‘‘in excess of the amount of the deposit of ‘G. P. Spence, Clerk of 
District Court.’ ”’ 

In accepting money belonging to others, the clerk not only acted 
as a public official but he acted as a trustee for each of the persons 
whose money he received. He became accountable to each as trustee 
because he acted for each and assumed that relation. It does not neces- 
sarily follow, however, that he extended to the bank the same trustee- 
ship and the same accountability by making bank deposits with know]- 
edge of the bankers. To charge the bank as trustee without a specific 
agreement to that effect, there must be some circumstances, or condi- 
tion or transaction which the law recognizes as sufficient to create the 
relation of trustee and beneficiary, such as a specific deposit to be 
kept and returned in the exact form received; or a deposit for an ex- 
elusive, definitely stated purpose; or a deposit illegally made and 
knowingly and wrongfully accepted. Throughout the stipulation of 
facts herein the fund is called a ‘‘deposit.’’ There is nothing to show 
that it was not a general deposit subject to check by the clerk for the 
purposes of distribution among the beneficial owners. Being subject 
to check on general funds of the bank, it was not a special deposit to 
be returned in the form received. There is nothing in the evidence 
tending to show that the fund was illegally deposited or knowingly 
and unlawfully accepted in a sense that makes the bank a trustee as 
a wrongdoer. A statute forbidding the deposit has not been pointed 
out or found. 

It is suggested on behalf of the clerk that the criminal law on the 
subject of embezzlement of public money by public officers forbids them 
from creating bank deposits the conventional relation of debtor and 
creditor. Comp. St. 1929, § 28-550. The stipulation of facts treats 
the transaction and the fund as a deposit, not as a loan or as an em- 
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bezzlement. Besides, there is nothing in the record to show that any 
part of the fund belongs to the public. The real owners of the money 
are not named. The evidence does not show that the clerk received 
and deposited any money of the state or of any subdivision thereof. 
He pleaded that he brought the action on behalf of the cestuis que 
trustent, without naming them. They are not named in the evidence. 
The pleadings and proof in connection with the embezzlement statute 
do not show a wrongful deposit. The criminal law cited is inapplicable. 

To sustain the trust fund theory, the clerk relies on State v. Mid- 
land State Bank, 52 Neb. 1, 71 N. W. 1011, 66 Am. St. Rep. 484. That 
case is not in point for the following reasons: The funds there in con- 
troversy belonged to a school district and were public funds. The 
court specifically held that the school district treasurer was without 
power to create with school district funds the relation of debtor and 
creditor. 

On a trial de novo the court are unanimously of the opinion that 
the deposit is not payable in full from assets in the hands of the re- 
ceiver in preference to depositors generally. The judgment of the dis- 
trict court is therefore reversed and the cause remanded for the specific 
purpose of allowing the claim of the clerk as classified by the receiver. 
Reversed, with directions. 






















LIABILITY OF STOCKHOLDER SELLING 
SHARES PRIOR TO FAILURE OF BANK 






Broderick, Superintendent of Banks, v. Aaron, New York Supreme 
Court, 273 N. Y. Supp. 641 














Where a bank stockholder sells his shares but the bank fails be- 
fore the transfer is recorded on the books of the bank, he remains 
liable to assessment. However, if he has transferred title to the pur- 
chaser, as by the delivery of the shares to the purchaser or the al- 
location of the shares, the stockholder of record, while still subject 
to assessment, may compel the purchaser to reimburse him. 

This decision outlines a number of similar situations and defines 
the liability of the stockholder and purchaser in each instance. 















Action to enforce statutory liability of stockholders of bank in 
liquidation by Joseph ‘A. Broderick, as Superintendent of Banks of the 
State of New York, against Max Aaron and others. 

Judgment in accordance with opinion. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1360. 
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Another case may be supposed for the sake of illustrating the ap- 
plication of these principles. 

A, B, and C each owns ten shares standing of record in his own 
name. During the morning of December 10 each of them sells his ten 
shares to D, a dealer. In the afternoon of the same day D sells ten 
shares to X, ten shares to Y, and ten shares to Z. No allocation of 
any particular shares to the several contracts of sale is made by D. 
A, B, and C deliver their respective certificates to D on December 11, 
and on December 12 he delivers A’s certificate to Z, B’s certificate to 
Y, and C’s certificate to X. A, B, and C are later assessed. A demands 
indemnity from Z. He must fail because Z did not become the owner 
of A’s stock, either at law or in equity, until after the bank closed. 
A must recover, if at all, from D. 

The question of the identity of shares claimed to have been resold 
by dealers was raised in Broderick v. Aaron, 240 App. Div. 94, 95, 
269 N. Y. S. 190, but it was unnecessary to pass on that point in view 
of the conclusion there reached that the immediate vendee of the stock- 
holder of record was liable to him. When that case reached the Court 
of Appeals, the certified question assumed that the shares resold by 
the first purchaser were the shares purchased from the holder of record. 
264 N. Y. 368, 191 N. E. 19. 


Dealers Who Were Short of the Bank Stock When 
the Bank Closed 


In some cases it has been shown that although certain stock had 
been sold to dealers and had been so allocated by the vendor to the 
contract of sale as to pass the equitable title, yet the dealers, before 
the closing of the bank, had taken a short position in the stock and 
were still short when it closed. It has been urged that under such 
circumstances the dealer cannot properly be held liable to indemnify 
the stockholder of record for the assessment made against him. Since 
the dealer had sold more stock than he owned or had contracted to 
purchase, it is contended that he must necessarily be held to have sold 
the stock upon which it is sought to hold him liable. 

I took this view in Broderick v. Adamson, 148 Mise. 353, 365, 375, 
265 N. Y. S. 804, but further reflection has convinced me that it is 
unsound. The assessment necessarily rests upon the proposition that 
equitable title to the particular stock assessed vested in the dealer 
before the Bank closed. If so, he can only rid himself of liability by 
showing that he had divested himself of that title before the closing 
of the bank. This he cannot do by merely showing that he had made 
executory contracts to sell unidentified shares. It would be necessary 
for him to show that he had allocated the particular shares, before the 
closing of the bank, to a particular contract of sale. 

A broker may be presumed to have allocated his customer’s stock 
to a contract of sale made for that customer, as it is his duty to do. 
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There is no room for any such presumption in the case of a dealer who 
sells his own stock for his own account. 
Brokers Carrying Stock for Customers 

Where brokers have shown that they were carrying stock for cus- 
tomers on margin and that they had procured certificates to be issued 
in their own names, without allocating particular certificates to par- 
ticular customers, I have held that the brokers are entitled to indemnity 
from the customers for whom the stock was being carried in the pro- 
portion which their respective holdings bore to the total number of 
shares so carried. No question of equitable title is involved in such a 
ease. The recovery rests on the principles of agency. The brokers 
had the right to put the stock in their own names as security for the 
accounts, and the resulting assessment was a liability incurred in the 
proper performance of their agency. 

Undisclosed Principals 


It has been contended that where a broker purchases stock for a 
customer but does not disclose his principal or, perhaps, does not even 
disclose that he is acting as a broker or agent in making the purchase, 
he may not be allowed to show, as against his vendor, that he was not 
making the purchase for his own account. It is said that if he acts as 
agent for an undisclosed principal he becomes liable as a principal 
and, as such, must indemnify the owner of record who has been as- 
sessed. A sentence from the recent opinion of the Court of Appeals 
in Broderick v. Aaron, 264 N. Y. 368, 376, 377, 191 N. E. 19, is quoted 
in support of this contention. But the sentence quoted carefully re- 
stricts the discussion to contractual obligations. We are not here con- 
cerned with obligations of that kind, but with an obligation imposed 
by equity and in no way resting on contract. The determinative ques- 
tion is one of equitable title, and the rule with respect to the contractual 
liability of undisclosed principals in no way affects the inquiry into 
the question of equitable title. 


FAILURE TO GIVE NOTICE OF DISHONOR 


Williams v. Fowler Automobile Co., Supreme Court of North Carolina, 
176 S. E. Rep. 567 


Neglect by the holder of a negotiable note to give notice of dis- 
honor to an indorser of the note or to his executor, in case of the 
indorser’s death prior to the maturity of the note, discharges the 
indorser from liability. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §939. 
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Action by E. H. Williams against the Fowler Automobile Company, 
Harriet L. Hyman, executrix of T. G. Hyman, deceased, and others. 
From a judgment for defendant Harriet L. Hyman, executrix of T. G. 
Hyman, deceased, plaintiff appeals. 

No error. 

This is an action to recover on six notes described in the complaint. 
The action was begun on December 28, 1932. 

The notes sued on were executed by the defendant Fowler Auto- 
mobile Company, as maker. They were indorsed before delivery to the 
plaintiff by A. R. Willis, T. G. Hyman, and J. V. Blades. Each of 
said notes was due prior to the commencement of this action. 

Both A. R. Willis and T. G. Hyman are dead. The defendant Rex- 
ford Willis is the executor of A. R. Willis, deceased, and the defendant 
Harriet L. Hyman is the executrix of T. G. Hyman, deceased. The 
defendant J. V. Blades has been duly adjudged a bankrupt, and has 
been duly discharged of his liability as an indorser of the notes sued 
on. Neither the defendant Fowler Automobile Company, nor the de- 
fendant Rexford Willis, executor of A. R. Willis, filed an answer to 
the verified complaint. 

Issues raised by the answer of the defendant Harriet L. Hyman, 
executrix of T. G. Hyman, were answered by the jury as follows: 


‘*6. Was due notice of the non-payment of the notes maturing on 
24 March and 24 September, 1930, given to T. G. Hyman? Answer, 
No. 

‘‘7, Was due notice of the non-payment of the notes maturing on 
24 March and 24 September, 1931, and 24 March and 24 September, 
1932, given to defendant, Harriet L. Hyman, Executrix? Answer, 
No. 

**8. ‘What amount if any, is plaintiff entitled to recover of the de- 
fendant, Harriet L. Hyman, Executrix? Answer, Nothing.’’ 


From judgment that plaintiff recover nothing of the defendant 
Harriet L. Hyman, executrix of T. G. Hyman, deceased, and that said 
defendant recover of the plaintiff her costs in the action, the plaintiff 
appealed to the Supreme Court, assigning errors in the trial. 

Dunn & Dunn, L. I. Moore, and T. O. Moore, all of New Bern, for 
appellant. 

R. A. Nunn, of New Bern, for appellee. 


PER 'CURIAM.—In the absence of any evidence at the trial of this 
action tending to show that plaintiff gave due notice to T. G. Hyman 
of the nonpayment of the notes which matured prior to his death, and 
also of any evidence tending to show that plaintiff gave due notice to 
his executrix of the nonpayment of the notes which matured after his 
death, there was no error in the instructions of the court to the jury 
with respect to the sixth, seventh, and eighth issues. The burden of 
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showing such notice was on the plaintiff. Davis v. Royall, 204 N. C. 
147, 167 S. E. 559; Washington Horse Exchange Co. v. Bonner, 180 
N. C. 20, 103 S. E. 907. The failure of the holder of a negotiable in- 
strument to give an indorser notice of its nonpayment, as required by 
statute (C. S. § 3084 et seq.), discharges the indorser. Barber v. Wil- 
liam Absher Co., 175 N. C. 602, 96 S. E. 43; Perry Co. v. Taylor Bros., 
148 N. C. 362, 62 S. E. 423. 

We find no error in the trial of this action. The judgment is af- 
firmed. No error. 











BANK OFFICER’S PROMISE TO PROTECT 
DEPOSITOR FROM LOSS 


Garren v. Youngblood, Supreme Court of North Carolina, 176 S. E. 
Rep. 252 










A bank depositor, being concerned over the safety of her money, 
went to the bank to withdraw her deposit. The vice-president as- 
sured her that the bank was sound and stated that if she allowed 
her money to remain on deposit he would see that she sustained no 
loss. Upon the failure of the bank, it was held that the vice-presi- 
dent was responsible to the depositor for the amount lost by her. 

The vice-president’s promise to protect the depositor was not an 
agreement to answer for the indebtedness of the bank, but was a 
direct promise to the depositor, based on a sufficient consideration 
and, therefore, did not have to be in writing as required by the 
statute of frauds. 















Action by Mrs. Emma Garren against B. H. Youngblood. Judg- 
ment for plaintiff, and defendant appeals. 

No error. 

This is an action brought by plaintiff against the defendant to re- 
cover $1,520.59, with interest from December 18, 1932. The plaintiff, 
an old woman 72 years of age, lived in Fletcher, Henderson county, 
N.C. She had lived there about 35 years and had known the defendant 
since he was a little boy. In the village was the Bank of Fletcher. 
The defendant lived in Fletcher all his life. He was vice-president, 
director, and stockholder of the Bank of Fletcher. He had a pretty 
good deposit in the bank, some $1,800, and owed the bank some money. 
He ran a grocery store in Fletcher, had some trucks and a lot of land. 
On November 20, 1930, he was in Asheville when the Central Bank & 
Trust Company closed its doors, and returned to Fletcher in the after- 















NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1294. 
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The plaintiff testified, in part: ‘‘I went to the Bank of Fletcher for 
the purpose of withdrawing this money. As a result of what I was 
told I went to get the money. I went to the door of the bank and 
it was shut, and I went to the window and Mr. Sumner says, ‘Let her 
in,’ and Mr. Youngblood came to the door and took me through the 
door and into the office of the Bank and Mr. Youngblood says, ‘I will 
insure your money. It is safe here.’ And after some argument he 
repeated, ‘I will insure you. It is safe.’ And Mr. Youngblood said, 
‘This is a sound bank.’ I went there to withdraw my money and when 
Mr. Youngblood said it was safe I went off satisfied. Mr. Youngblood 
told me my money was all right and I trusted him. . . . The 20th of 
November, according to my recollection, is the date I went to the Bank 
to withdraw my money. (It is admitted that the Bank closed on the 
18th of December, 1930.) The book which is shown me is my bank 
book. I thought I had it at home. After the Bank closed, I proved 
my claim against the Bank. I went down to the Bank and filed a claim 
for the amount of my money against the Bank. ... The Bank of 
Fletcher reopened shortly after it closed and I went to the Bank sev- 
eral times thereafter and saw it open and in operation. I signed a 
contract permitting the Bank to re-open. . . . Since I brought this suit, 
the Bank has paid me a dividend of twenty per cent. of my deposit.’’ 

It was in evidence that the bank would pay 50 cents on the dollar. 
It closed on December 18, 1930, and reopened January 26, 1931. Those 
who did not sign the contract had the privilege of withdrawing their 
funds immediately upon the bank’s reopening. The records do not dis- 
close any refusal on the part of the bank to permit withdrawing of 
funds at any time by persons who refused to sign the contract. There 
was nothing to prohibit the withdrawal of funds unless the depositor 
entered into a similar contract as Mrs. Garren. The bank remained 
open the second time for about 18 months and did a general deposit- 
ing and checking business. The Corporation Commission ruled that 
unless a contract was signed to the contrary, a depositor had the right 
to withdraw funds upon the subsequent opening of the bank and this 
course was followed. On December 17, 1930, at a meeting of the di- 
rectors, the defendant being present, an order was made to close the 
bank. 

Defendant agreed to guarantee the deposit account of Miss Redden 
and paid her and had some of the depositors to sign the agreement to 
reopen. The defendant testified, in part, speaking of plaintiff’s con- 
versation with him: ‘‘I think it was on the outside of the bank. I am 
not certain as to the day. She asked me if I thought the bank was all 
right. I told her I thought it was, that I had my money there and the 
kids had their money there. I did not tell her that I would insure 
her money in the bank. And did not tell her I would pay any loss that 
she might sustain in the bank if the bank closed. All I said was that I 
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thought the bank was all right; thet I had my money there and that 
my children had their money there.’ : 

The issues submitted to the jury and eheie 4 answers thereto were 
as follows: 













‘*(1) Did the plaintiff have on deposit in the Bank of Fletcher, 
the sum of $1520.59 on the 20th of November, 19380? A. (Yes, by 
consent). 

‘*(2) Did the defendant, B. H. Youngblood, enter into an agree- 
ment with the plaintiff guaranteeing to the plaintiff that he would be 
personally responsible for any loss she might sustain if said funds were 
permitted to remain on deposit in said bank, as alleged in the com- 
plaint? <A. Yes. 

“*(3) If so, did the defendant breach said guarantee agreement? 

Yes. 

‘*(4) Was the Bank of Fletcher insolvent on the 20th of November, 
1930, and/or December the 18th, 1930? <A. Yes. 

‘*(5) ‘What amount of damages, if any, is the plaintiff entitled to 
recover of the defendant by reason of said alleged breach? <A. $760.00, 
without interest.’’ 








The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The necessary ones and material facts will be set 
forth in the opinion. 

Redden & Redden and Shipman & Arledge, all of Hendersonville, 
for appellant. 

L. B. Prince and Ewbank & Weeks, all of Hendersonville, for ap- 
pellee. 


CLARKSON, J.—At the close of plaintiff’s evidence and at the close 
of all the evidence, the defendant made motions in the court below for 
judgment as in case of nonsuit. C. S. § 567. The court below over- 
ruled these motions, and in this we can see no error. 

Upon a motion as‘ of nonsuit, all the evidence, whether offered by 
the plaintiff or elicited from defendant’s witnesses, is to be considered 
in the light most favorable to the plaintiff, and she is entitled to every 
reasonable intendment thereon and every reasonable inference there- 
from. We think the evidence sufficient to be submitted to the jury. 

The main question presented for our determination: Was the prom- 
ise an original one upon sufficient consideration, which made defendant 
liable to plaintiff, or was it such that under the statute of frauds, C. S. 
§ 987, it had to be in writing? We think the promise an original one 
and upon sufficient consideration. 

In Kelly Handle Co. v. Crawford Plumbing & Mill Supply Co., 171 
N. C. 495, 501, 502, 88 S. E. 514, 517, speaking to the subject: ‘‘This 
being so, the promise, if made, as alleged, was not within the statute of 
frauds, but it was an original promise, founded upon a distinct con- 
sideration moving to the plaintiff at the time, and was not simply 












1036 THE BANKING LAW JOURNAL 


collateral and supéradded to that of Wooten & Renigar to pay the debt. 
Our case falls within the principle stated in Dale v. Lumber Co., 152 
“N. ©.'651, 58 S. E. 134, 28 L. R. A. (N. 8.) 407, where the matter is 
clearly stated by Justice Heke, who, quoting from the well-considered 
case of aaparenn v, Slat er, 63 U. S. (22 How.) 28, at page 43, 16 L. Ed. 
360, said: ‘‘Whenever the main purpose and object of the promisor 
is not to answer for another, but to subserve some pecuniary or business 
purpose of his own, involving either a benefit to himself or damage to 
the other contracting party, his promise is not within the statute, al- 
though it may be in form a promise to pay the debt of another, and 
although the performance of it may incidentally have the effect of ex- 
tinguishing that liability.’’ This position has been sustained and ap- 
plied in other cases of the same court, notably in Davis v. Patrick, 141 
U. 8. 479, 12 S. Ct. 58, 35 L. Ed. 826, in which it was held: ‘‘In de- 
termining whether an alleged promise is or is not a promise to answer 
for the debt of another, the following rules may be applied: (1) If the 
promisor is a stranger to the transaction, without interest in it, the 
obligations of the statute are to be strictly upheld; (2) but if he has a 
personal, immediate, and pecuniary interest in a transaction in which 
a third party is the original obligor, the courts will give effect to the 
promise. The real character of a promise does not depend altogether upon 
form of expression, but largely upon the situation of the parties, and upon 
whether they understood it to be a collateral or direct promise.” (Italics 
ours.) Hasty Mercantile Co. v. Bryant, 186 N. C. 551, 120 S. E. 200; 
Jennings v. Keel, 196 N. C. 675, 146 8. E. 716; Dillard v. Walker, 204 
N. C. 16, 20, 167 S. E. 636. 

We do not think that the agreement of the plaintiff that the bank 
could continue to operate, was inconsistent with her right of action on 
defendant’s promise to her, so as to estop her. When she went to with- 
draw her money, she had the direct promise of defendant to insure her 
money, that it was safe, the bank sound, the money was all right, and 
she trusted him. We see no reason why filing her claim on the bank 
would have the effect to release defendant. It was to his interest that 
she reduce her claim on him, by obtaining what dividends she could 
from the bank and acting as a prudent person would do under the cir- 
cumstances. 

The plaintiff alleged in her complaint, in part: ‘‘That on or about 
the 20th day of November, 1930, the defendant, B. H. Youngblood, 
whom this plaintiff had known for a long period of time, and in whom 
she had the utmost confidence and who she knew to be a director and 
officer in said Bank, having ascertained that plaintiff intended to with- 
draw her funds from said Bank, urged the plaintiff that she allow her 
funds to remain in said Bank and then and there assured the said 
plaintiff that the said Bank was solvent and guaranteed to the said 
plaintiff that the said Bank was solvent and that he would see that 
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she suffered no loss and that plaintiff, although she had definitely de- 
cided to withdraw her funds from said Bank, relying solely upon the 
assurances, promises, representations and guarantees of the said Bank, 
decided to allow her funds to remain in said Bank and did allow them 
to remain in said Bank, said funds being in the amount of $1520.59, as 
the proximate result of which the plaintiff has suffered a total loss of 
the said sum of $1520.59,’’ et cetera. 

It is contended by the defendant, in part: ‘‘That he did not owe 
plaintiff anything, but, according to the plaintiff’s evidence, insured 
her against loss. In other words, if he were a guarantor he became 
liable upon default of the bank, but not until after the plaintiff had 
exhausted her remedy against the bank.’’ 

We think that the language in the complaint and the evidence suffi- 
cient to support the verdict. In Jenkins v. Wilkinson, 107 N. C. 707, 
709, 12 S. E. 630, 22 Am. St. Rep. 911, it is said: ‘‘There is a plain 
distinction between a guaranty of payment and a guaranty of collec- 
tion. ‘The former is an absolute promise to pay the debt at maturity 
if not paid by the principal debtor, and the guarantee may begin an 
action against the guarantor. The latter is a promise to pay the debt 
upon the condition that the guarantee shall diligently prosecute the 
principal debtor without success.’ Jones v. Ashford, 79 N. C. 173; 
Baylies, Sur. 113.’’ Page Trust Co. v. Godwin, 190 N. C. 512, 130 S. E. 
323; Wachovia Bank & Trust Co. v. Clifton, 203 N. C. 483, 485, 166 
S. E. 334, 84 A. L. R. 725. 

We think, on plaintiff’s evidence, that this is a guaranty of pay- 
ment and, under the facts and circumstances of this case, plaintiff’s 
right of action had accrued when she instituted the suit. 

The charge of the court below gave the contentions of both parties 
fairly. In fact, gave four long contentions and fifth, a requested 
charge, as a matter of law, in the language prepared by defendant. 
There is no exception by defendant in the record to the charge as 
given. The exceptions and assignments of error to this court are to 
the effect that the court below in its charge failed to define ‘‘guaranty’’ 
and what was necessary to constitute insolvency. We think, taking the 
charge as a whole, the defendant’s alleged contract with plaintiff was 
fully set forth and explained by the court below and the question of 
insolvency fully considered, if that issue was material to the determina- 
tion of the case. The defendant, if it desired more full and specific 
instructions, should have asked for them. Davis v. Long, 189 N. C. 
129, 137, 126 S. E. 321. 

We think in the charge all the substantive, material, and essential 
questions of law arising on the facts to determine the controversy were 
fully set forth by the court below. Moss v. Brown, 199 N. C. 189, 
154 S. E. 48. The question was one mainly of fact, for the jury. 
with plaintiff; in law we find It has found No error. 
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BANK LIABLE IN PAYING FORGED PENSION 
CHECKS 


United States v. Kings County Trust Co., U. S. District Court, 8 Fed. 
Supp. 72 


A bank which collects checks bearing forgeries of the payee’s 
indorsement, will be held liable for the amount to the drawer of 
the checks. 

The checks involved in this case, sixty-four in all, were drawn 
by the United States and issued over a period of seven years. They 
were pension checks payable to Mrs. Ann Vaughan. Mrs. Vaughan 
died before the first of the checks was issued but they came to the 
hands of her daughter who forged the payee’s indorsement on each 
of the checks and cashed them. The checks were deposited with the 
defendant bank and collected by it. It was held, as stated, that the 
defendant bank was liable to the United States for the total amount. 


At Law. Action by the United States against the Kings County 
Trust Company. 

Judgment for the plaintiff. 

Howard W. Ameli, U. S. Atty., of Brooklyn, N. Y. (Emmanuel 
Bublick, Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the 
United States. 

Wrenn & Schmid, of Brooklyn, N. Y. (Allen S. Wrenn, of Brook- 
lyn, N. Y., of counsel), for defendant. 

MOSCOWITZ, D. J.—The facts in this case are as follows: Sixty- 
four pension checks dated respectively between the 4th day of Novem- 
ber, 1924, and the 4th day of July, 1931, and aggregating $2,250 in 
all, were issued by the plaintiff and were made payable to Ann Vir- 
ginia Vaughan, Brooklyn, N. Y. Ann Virginia Vaughan, the payee, 
had died previous to the issuance of the first check, but these checks 
came into the possession of her daughter, Blanche Fuller. She forged 
the indorsement of her mother and negotiated the checks to one Nativi, 
who presumably paid the said Blanche Fuller the amount of each check. 
Thereafter the checks were indorsed and deposited by Nativi with the 
Kings County Trust Company. The Kings County Trust Company 
deposited these checks with the First National Bank of New York. 
These checks cleared through the New York Clearing House and were 
paid by the Federal Reserve Bank in New York City, the fiscal agent 
of the plaintiff. 

On the 5th day of February, 1932, Blanche Fuller pleaded guilty 
to the forgery of these checks, and was sentenced on February 10, 
1932. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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On March 24, 1932, the Treasury Department wrote the Federal Re- 
serve Bank on this subject, and on March 26, 1932, the Federal Re- 
serve Bank wrote to the First National Bank, and on March 30, 1932, 
the First National Bank wrote to the Kings County Trust Company. 

The indorsement by the defendant was made in New York State. 
The rights of the parties are to be determined by the laws of that state. 

The complaint in this case follows United States v. National Ex- 
change Bank, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 Ann. 
Cas. 1184. In the U. 8. v. National Exchange Bank, supra, the facts 
were as follows: ‘‘The checks with the forged indorsements thereon 
of the payees were cashed by the Exchange Bank, and immediately in- 
dorsed to a national bank in Boston for collection. The checks were 
presented by the collecting bank at the subtreasury of the United States 
in Boston. The collecting bank received payment of the same, and ac- 
counted for such payment to the Exchange Bank.’’ The court in that 
ease based its opinion largely on the case of White v. Continental Na- 
tional Bank, 64 N. Y. 316, 21 Am. Rep. 612. The United States v. 
National Exchange Bank, supra, was applied to a similar state of facts 
in Farmers’ State Bank in Merkel v. United States ('(C. C. A.) 62 F.(2d) 
178. 

It is beyond dispute that, if the doctrine of the United States v. 
National Exchange Bank, supra, applies to this state of facts, then the 
plaintiff must prevail. The defendant tries to distinguish the instant 
case from the National Exchange Bank Case by saying that, in the 
latter, the deposit was made ‘‘for collection,’’ and that therefore title 
to the note did not pass, and that the collecting bank merely acted as 
agent for depositor, and that payment in such ease to the collecting 
bank is payment of the principal; i. e., depositor. The defendant con- 
cedes that, when the relation of principal and agent exists, the prin- 
cipal can be sued. Defendant, however, is in error, for title to the 
note did pass. If in such cases title did not pass, the indorsee could 
not sue on the instrument in his own name, whereas in Marine Trust 
Company of Buffalo v. Lauria, 213 App. Div. 64, 209 N. Y. S. 504, 
affirmed at 244 N. Y. 577, 155 N. E. 903, the Court of Appeals of the 
State of New York held that the indorsee in such a case could sue in 
his own name. Nor would the indorsee of a note for collection be able 
to indorse the instrument to another to collect. Yet such indorsee may 
negotiate the instrument further by indorsing it to another to collect. 
Section 67 of the Negotiable Instruments Law (Consol. Laws, ¢. 38). 

In the recent case of United States of America v. Guaranty Trust 
Company of New York, 69 F.(2d) 799, 801, decided March 12, 1934, 
(case in Banking Law Journal) in the United States Cireuit Court of 
Appeals, Second Circuit, the facts are similar except that the forged in- 
dorsement was made in Jugo-Slavia, and the court held that, under a 
question of conflict of laws, the legality of the forged indorsement must 
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be determined by the laws of Jugo-Slavia. But in the course of opinion 
the court stated: ‘‘It is conceded that, if the forged indorsement had 
been in this country, subsequent holders of the check would have ac- 
quired no title and that the plaintiff could have recovered upon the 
theory that the defendant had no right to receive payment under the 
law of the District of Columbia where this check was payable and so 
had been unjustly enriched.’’ And the court further stated: ‘‘The 
action of the defendant in stamping the statement ‘Previous indorse- 
ments guaranteed’ on the cheek before presenting it for payment is 
urged as a basis of recovery. Ordinarily such a warranty means that 
the indorser warrants that previous indorsements are genuine and pay- 
ment made in reliance upon the warranty may be recovered upon proof 
that such an indorsement is not. Onondaga County Savings Bank v. 
United States (C. C. A. 2) 64 F. 703; United States v. National Ex- 
change Bank, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 Ann. 
Cas. 1184; Farmers’ State Bank v. United States (C. C. A.) 62 F.(2d) 
178.”’ 

Judgment for the plaintiff. 


MISAPPROPRIATION OF TRUST FUNDS BY 
DEPOSITOR 


Board of County Com’rs of McCurtain County v. State National Bank 
of Idabel, Supreme Court of Oklahoma, 36 Pac. Rep. (2d) 281 


A bank may permit one who has deposited money in his name as 
trustee to transfer the funds to his personal account. If the trus- 
tee draws against his personal account and uses the money for his 
individual purposes, the bank will not be liable unless it had knowl- 
edge that the trustee was appropriating the funds to his own use. 

In this case, one Waldock deposited about $66,000 of county 
funds in the defendant bank in his name as trustee. After paying 
out a large portion for county purposes, he transferred some $12,- 
700 to his personal account and used the money for other than 
county purposes. It did not appear that the bank had knowledge 
of the fact that the trustee was misappropriating the money and 
the bank was held not liable. 

This decision follows the rule laid down in the case of Bischoff 
v. Yorkville Bank, N. Y., 112 N. E. Rep. 759. In the Bischoff case, 
an executor deposited estate funds in his individual account. With- 
out the knowledge of the bank, he drew checks against the account 
and appropriated the proceeds to his own use. Up to this point, 
it was held that the bank was not liable. He then paid the bank 
a debt which he owed to the bank individually, drawing on the es- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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tate funds for that purpose. This act placed the bank on notice 
that the executor was making wrongful use of the funds. The bank 
was held liable for the money which it received and for all subse- 
quent misappropriations of the executor. 









Syllabus by the Court 


1. A bank deposit without any limitations, restrictions, or quali- 
fications, such as are usually made in the due course of business, sub- 
ject to be drawn out by the depositor on demand, is a “‘general de- 
posit,’’ and creates the legal relation of debtor and creditor between the 
bank and depositor; in legal effect the deposit is a loan to the bank. 
This is equally so whether the deposit is of trust moneys or funds 
which are impressed with no trust, provided the act of depositing is 
no misappropriation of funds. The bank simply becomes indebted to 
the depositor in his fiduciary capacity. 

2. In the absence of notice or knowledge, a bank cannot question 
the right of its customer to withdraw funds, nor refuse (except in the 
instances already noted) to honor his demands by check; and therefore, 
even though the deposit be to the customer’s credit in trust, the bank 
is under no obligation to look after the appropriation of the trust 
funds when withdrawn, or to protect the trust by setting up a ‘‘j 














jus 
tertii,’’ the right of a third party, against a demand. But if the bank 
has notice or knowledge that a breach of trust is being committed by 
an improper withdrawal of funds, then it will undoubtedly be liable. 









Action by the Board of County Commissioners of McCurtain 
County, State of Oklahoma, against the State National Bank of Idabel, 
Oklahoma, and another. Judgment for defendants, and plaintiff ap- 
peals. Affirmed. 

L. E. Mifflin, Co. Atty., and Tom Finney, both of Idabel, for plain- 
tiff in error. 
Hf. P. Hosey, of Idabel, for defendants in error. 












PER CURIAM.—The amended petition filed in this action alleges 
that on the 24th day of November, 1924, the district court of McCurtain 
county entered judgment finding indebtedness of said county amount- 
ing to $66,000. That funds arising from the funding bond issue came 
into the possession of one A. J. Waldock, and that Waldock deposited 
said money in the defendant bank to his credit as trustee. That there- 
after R. C. Oldham, as chairman of the board of county commissioners, 
and Mayo James, as county treasurer, having learned of said deposit, 
notified the bank of the character of said funds through its officers, 
D. B. Strawn, president, and Geo. T. Arnett, director, and that said 
officers agreed orally that the bank would hold said funds for the bene- 
fit of the county and not pay out said funds except to the county treas- 
urer. That thereafter the bank paid to Waldock $1,500 in cashier’s 
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checks and paid him, by transferring from the trust account to his per- 
sonal account the sum of $11,219.16, and that these sums, amounting 
to $12,719.16, were appropriated by Waldock to his own use, and that 
the bank had full knowledge of said misappropriations, and asks judg- 
ment against the bank for that amount with interest. 

The answer denies generally the allegations of the petition, except 
certain admissions. It admits the issuance of the funding bonds and 
that the funds derived from the sale of the bonds came into the hands 
of Waldock and that he deposited same in the defendant bank to his 
credit as trustee, and admits that defendant knew the same were funds 
obtained from the sale of the funding bonds, but alleges that such 
facts were also known to the county treasurer of McCurtain county, 
and that said funds were delivered to the said Waldock with the full 
knowledge of the plaintiff and said county treasurer, to be paid out 
to the judgment creditors. The answer further denies that there was 
any agreement between the president, D. B. Strawn, or its director, 
Geo. T. Arnett, with R. C. Oldham, chairman of the board of county 
commissioners, that the bank would hold said funds for the benefit of 
the county and other creditors and would not pay out same except to 
the county treasurer; and asserts that such an agreement, even if made, 
would be ultra vires and void. That the officials of the bank advised 
the chairman of the board of county commissioners and the county 
treasurer to bring an action against the bank to prevent the payment 
of the funds on the order of Waldock or that the bank would be obliged 
to pay out on proper order of Waldock as such trustee, and that 
the said county officials failed and refused to institute such action. 
That at the time the funds were paid out the defendant had no knowl- 
edge of an intention of Waldock to misappropriate any of said funds. 

The reply denies all material allegations of the answer. 

On insolvency of the bank, W. C. Jamison was named as receiver, 
and he has been made a party defendant in error. 

The testimony of witnesses shows that the moneys derived from 
the funding bonds sold were deposited in the defendant bank by A. J. 
Waldock in his name as trustee, and that at once bank officials and 
the county officials mentioned conferred and that all parties concerned 
knew of the deposit. The bank requested the county attorney to in- 
stitute some proper action to hold up any disposition of the fund, if 
the county intended to object to payments being made on Waldock’s 
check as trustee. This the county attorney did not do, asserting that 
he would rely on the treasurer’s bond in case of any loss to the county. 
It was about thirty days after the deposit of the funds before any 
checks were issued by Waldock, but he proceeded with reasonable dis- 
patch to pay some of the creditors, finally drawing on the account for 
the amount of $12,719.16, and appropriating such sum to some un- 
authorized purpose. He represented to the bank that the amount so 
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drawn was to be applied on the payment of claims embraced in the 
funding bond issue. 

At the close of the evidence of the plaintiff, the court, on proper 
motion, directed a verdict for the defendant. Numerous errors are 
assigned, but are discussed under one proposition, viz.: ‘‘That, as a 
matter of law, an agent’s or trustee’s bank of deposit is put on notice 
by and acts at its peril if it receives without investigation, a check 
drawn by the agent or trustee on his principal’s or beneficiary’s funds 
to his own order and tendered for credit of his own private account.’’ 

This proposition may be correct under circumstances or conditions 
tending to show a bank was negligent in paying out funds on the 
check of one as a fiduciary—an agent or trustee—without making in- 
vestigation. Certainly, if a bank, without making investigation, pays 
a check drawn by an agent on the funds of his principal payable to 
himself as an individual, it might be guilty of such negligence as to be 
charged with responsibility, in case of a misappropriation of the funds. 
But the question of fixing liability is one of knowledge, and it is true 
such knowledge or notice may become a question of law. The rule 
followed in this state seems to be that the bank must have knowledge 
that the deposit is a trust deposit, and that when it is drawn out by 
the trustee that he intends to misappropriate it. And unless these 
facts are established by the evidence, then a court would not be war- 
ranted in assessing any liability against the bank. 

There were many circumstances connected with the funding bonds 
and the handling of the proceeds derived from their sale that present 
an unusual condition. Why these funds came into the hands of Wal- 
dock, and why he was permitted to stand in the place of legally con- 
stituted authorities in paying out these funds and to proceed in the 
entire enterprise without furnishing bond for his faithful performance, 
tends to show a lack of diligence on the part of responsible officers. 

Every person connected with the transaction who owed a duty to 
the public knew that the proceeds of the sale of the bonds had come 
into the hands of A. J. Waldock, and that he had deposited the money 
in the bank in his name as trustee, and that from time to time he was 
issuing checks as trustee on the account to pay judgments and war- 
rants covered in the funding bond. It appears that the treasurer had 
made demand on Waldock and on the bank to pay over the proceeds of 
the funding bonds to him as county treasurer, but the bank, for its 
protection, asked that proper legal proceedings be instituted to au- 

 thorize the bank to make proper payment of the funds. From time 
to time there was discussion between the county officers concerned 
and officials of the bank with reference to the funds, indicating that 
there was considerable suspicion as to the proper handling of the 
moneys by Waldock. But no proceeding was ever filed to obtain any 
order of the court with reference to the handling of the funds through 
the bank. 
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So far as the record discloses, the bank acted in good faith in this 
matter and paid out the funds on the proper checks of the said Wal- 
dock as trustee. At the last Waldock drew the balance remaining in 
the account and had it transferred to his individual account, and. dis- 
posed of that portion of the funds for purposes not beneficial to the 
trust. The bank never received any benefit from his transactions, and 
the evidence fails to show that the bank had notice or knowledge of 
an intent on the part of Waldock to convert the funds to his own use. 

Under the evidence in this case, the proposition of the plaintiff in 
error cannot be adopted. The funds in the defendant bank were trust 
funds and were so known to be by all parties concerned in the transac- 
tion, and the final withdrawal of the funds was on the check of the 
trustee, payable to himself as an individual; but it does not appear 
that the bank was negligent, but it does appear that full opportunity 
was given to the proper officials to assert any right or claim to the 
custody of the funds which they might have had under the law. Under 
such a situation, the bank was required to pay out the moneys on the 
proper order of Waldock as trustee. 

In the case of New Amsterdam Casualty Co. v. Robertson et al., 
129 Or. 663, 278 P. 963, 64 A. L. R. 1396, the court said: ‘‘Bank, per- 
mitting clerk of school district to transfer school funds to his individual 
eredit and account, where it acted in good faith, did not thereby be- 
come liable for conversion by virtue of clerk’s subsequent appropriation 
of funds to his own use and benefit, though account was opened in 
name of school district and clerk, and checks drawn on account by 
clerk were not countersigned, since form of checks and manner in 
which account was handled did not constitute notice of misappropria- 
tion.’’ 

In the case of Dempsey Oil & Gas Co. v. Citizens’ National Bank, 
110 Okl. 39, 235 P. 1104, this court, in considering the question of a 
bank deposit, in the second paragraph of the syllabus says: ‘‘A bank 
deposit without any limitations, restrictions, or qualifictaions, such as 
are usually made in the due course of business, subject to be drawn 
out by the depositor on demand, is a ‘general deposit,’ and creates the 
legal relation of debtor and creditor between the bank and depositor ; 
in legal effect the deposit is a loan to the bank. This is equally so 
whether the deposit is of trust moneys or funds which are impressed 
with no trust, provided the act of depositing is no misappropriation 
of the fund. The bank simply becomes indebted to the depositor in 
his fiduciary capacity.’’ ; 

And in the ease of Interstate Nat. Bank v. Claxton, reported in 97 
Tex. 569, 80S. W. 604, 65 L. R. A. 820, 104 Am. St. Rep. 885, we have 
this as the rule: ‘‘A depositor, though holding money in a fiduciary 
capacity, may draw it out of the bank at his pleasure, and the bank 
is bound to honor his checks, and incurs no liability in so doing so 
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long as it does not participate in any misappropriation of funds or 
breach of trust, though the conduct or course of dealing of the de- 
positor may charge the bank with notice that he is violating his trust.’’ 
This is quoted by this court in the case of New Amsterdam Casualty 
Co. v. First National Bank, reported in 144 Okl. 180, 289 P. 749, 752, 
and in the same case (at page 753) this court quotes, with apparent 
approval, from the case of Bischoff v. Yorkville Bank, 218 N. Y. 106, 
112 N. E. 759, L. R. A. 1916F, 1059: ‘‘ Although the depositor is draw- 
ing checks which the bank may surmise or suspect are for his personal 
benefit, it is bound to presume,-in the absence of adequate notice to the 
contrary, that they are properly and lawfully drawn. Adequate notice 
may come from circumstances which reasonably support the sole in- 
ference that a misappropriation is intended, as well as directly.’’ 
There was a failure to show that the bank had notice of an intention 
of the trustee to misappropriate the funds of McCurtain county, and 
there was a failure to show by the evidence that the bank benefited in 
any particular by the transactions complained of by the plaintiff in 
error, and since it is necessary, to place liability on the bank, to show, 
not only that the fund in the bank was a trust fund, but also that 
Waldock intended to appropriate it to his own use and’ benefit and 
that the bank was charged with notice of his wrongful intention, the 
trial court did not err in directing the jury to return a verdict for the 
defendant. 
For the reasons herein, the judgment of the trial court is affirmed. 
The Supreme Court acknowledges the aid of District Judge E. L. 
Mitchell, who assisted in the preparation of this opinion. The Dis- 
trict Judge’s analysis of law and facts was assigned to a Justice of this 
court for examination and report. Thereafter the opinion, as modified, 
was adopted by the court. 




































GUARDIAN LIABLE FOR LOSS THROUGH IN- 
VESTMENT IN CERTIFICATES OF DEPOSIT 






Kilby v. Burnham, Supreme Court of North Dakota, 256 N. W. Rep. 522 












A guardian who invests guardianship funds in certificates of de- 
posit without obtaining a written order of the probate court au- 
thorizing such investment, will be liable for the amount lost through 
the failure of the bank, under Comp. Laws, N. D., § 8912. Neither 
a verbal direction by the court to make the investment nor the 
court’s approval of the guardian’s annual accounts, indicating such 
investment, is sufficient to protect the guardian. In such a ease the 
guardian will not, however, be liable for interest. 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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Syllabus by the Court 


The act of a guardian in placing money in a bank on time certificate 
of deposit constitutes an investment of the funds of the ward. 

Where a guardian invests funds of a ward pursuant to the order 
or direction of the county court, he is relieved of personal liability 
(section 8912, Compiled Laws of 1913). 

The order or direction of the county court, within section 8912, 
Compiled Laws of 1913, to protect the guardian against personal lia- 
bility must be a written order or direction. 

Indorsements by the county judge of the allowance of annual re- 
ports of a guardian, which reports show, among other things, specific 
investments of the funds of the ward, do not amount to written orders 
or directions for the investment of the funds such as will protect the 
guardian from personal liability. 


Proceeding by Leone Kilby against C. W. Burnham, as guardian of 
the estate of Leone Kilby, a minor. From a judgment of the district 
court, on appeal from the county court, charging the guardian with 
the amount of certain money received by him and disallowing his final 
report, the guardian appeals. 

Judgment modified and, as modified, affirmed. 

H. E. Rittgers and James Morris, both of Jamestown, for appellant. 

Aloys Wartner, of Harvey, and W. E. Matthaei, of Bismarck 
(Hoopes & Stevens, of Carrington, of counsel), for respondent. 


BIRDZELL, J.—This is an appeal from a judgment entered in the 
district court of Foster county, charging the appellant with the amount 
of money he had received as guardian of a minor, the respondent, and 
disallowing his final report. The matter was heard in district court 
on appeal from the county court. The facts essential to an understand- 
ing of the issues presented here for decision may be stated as follows: 

Leone Kilby, a minor, and her mother were the owners of the pro- 
ceeds of a death claim arising on account of the death of the father 
and husband. The proceeds were in Canada, and in order to obtain 
them it was necessary for a guardian to be appointed for the minor. 
The appellant was appointed such guardian on April 13, 1917, and 
in September, 1917, received a Canadian draft for $3,947.59, the net 
amount of the ward’s share of the claim. 

It appears that the guardian, the mother, of the ward, and the 
county judge had some discussion concerning the disposition of the 
money, as a result of which it was deposited in the Commercial State 
Bank of Carrington. <A year later the guardian made a report show- 
ing the receipt of the proceeds and showing that it had been placed 
on time certificate of deposit in the Commercial State Bank at 54 per 















> an Th fF 


THE BANKING LAW JOURNAL 1047 


cent. interest, netting $217.12, with which the guardian charged him- 
self. The report showed expenditures from this fund by setting apart 
$150 for the maintenance of the ward which had been paid out at the 
rate of $12.50 per month; also guardian’s fee of $25. Under the head- 
ing ‘‘ Affairs of Said Estate’’ was written in this report ‘‘ Above balance 
of $3,989.71 has been deposited with Commercial State Bank on Time 
Deposit for one year with interest at 54%.’’ The report is indorsed 
‘*Allowed on the 9th day of September, A. D. 1918,’’ and signed by 
the county judge. Six similar reports were made for the following 
years, five of which were allowed. The report for the year 1923 showed 
certificates of deposit in the Commercial State Bank amounting to 
$4,308.35, and contained the following notation: ‘‘The foregoing (cer- 
tificates) of deposit were issued on the dates they bear by the Commer- 
cial State Bank of Carrington, North Dakota, which closed its doors 
in March, 1923, and which now is in the hands of L. R. Baird, as re- 
ceiver.’’ 

The report of the following year showed the same condition except 
for the receipt of $444 as a 10 per cent. dividend from the depositors’ 
guaranty fund.. These accounts were not allowed, and proceedings 
were instituted in county court looking towards the removal of the 
guardian and charging him with the amount of the funds which had 
come into his hands and had been so disposed of. The only question 
for decision is whether or not the guardian is personally chargeable. 

The appellant (the guardian) contends that the deposit by the 
guardian in the circumstances shown did not constitute an investment 
within the meaning of section 8912, Compiled Laws of 1913; that the 
failure of the guardian to procure a written order authorizing the de- 
posit does not render him liable, inasmuch as the record shows the 
deposit was made under the direction of the court; that the approval 
of the annual reports was in effect an approval of the prior acts of the 
guardian in depositing the funds, and if any written order of approval 
is required it should have been entered by the county court nune pro 
tune. 

The placing of the money in the bank on time certificates was not 
a mere deposit pending investment, but was itself an investment. 
Corcoran v. Kostrometinoff (C. C. A.) 164 F. 685, 21 L. R. A. (N. 8.) 
399; Appeal of Baer, 127 Pa. 360, 363, 18 A. 1, 4 L. R. A. 609, 611; 
Cronk v. American Surety Company, 208 Iowa, 267, 225 N. W. 454 
(deposit in savings account an investment); section 63 Woerner’s 
American Law of Guardianship. 

Section 8912, Compiled Laws of 1913, provides: ‘‘The county court, 
on the application of a guardian or any person interested in the estate 
of any ward after such notice to persons interested therein as the judge 
shall direct, may authorize and require the guardian to invest the pro- 
ceeds of sales and any other of his ward’s money in his hands in real 
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estate or in any other manner most to the interest of all concerned 
therein ; and the court may make such other orders and give such diree- 
tions as are needful for the management, investment and disposition 
of the estate and effects as the circumstances require.”’ 

Similar laws exist in many of the states, and the above statute is 
practically identical with those of Arizona, California, Idaho, Mon- 
tana, Oklahoma, South Dakota, Utah, and Wyoming. See 2 Ross, 
Probate Law and Practice, § 675. Where a statute makes provision 
for the guardian to act in making an investment under the direction 
of the court, the guardian is relieved from personal liability where he 
so acts, as it could not be assumed that he was to be charged with per- 
sonal liability for carrying out the directions or orders of the court 
under which he is acting. And the statute is generally so construed. 
See Brave Bull v. Ordway, 57 N. D. 344, 221 N. W. 780; In re Carver’s 
Estate, 118 Cal. 73, 50 P. 22; In re Schandoney’s Estate, 133 Cal. 387, 
65 P. 877; Ross, Probate Law and Practice, supra. 

It is admitted the record does not show that any written applica- 
tion was ever made by the guardian for an order of investment, or any 
notice served on any person interested in the estate of the ward. 
Whether notice to any particular person is a prerequisite to a valid or- 
der under this statute, in view of the fact that the term ‘‘person in- 
terested’’ is not defined or the manner of notice prescribed (see In re 
Schandoney’s Estate, supra), we need not here determine. In calling 
attention to this state of the record it is not intended to imply that 
there was any absence of frankness or any concealment on the part of 
the guardian with respect to the investment in question. While the 
county judge had died before the controversy arose, the undisputed 
evidence shows that the matter of the investment was informally talked 
over between the county judge, the mother of the ward, and the guard- 
ian. The fact is no order was obtained, and this circumstance alone 
is fatal to the contention of the guardian, unless the allowance of the 
annual reports and accounts amounts to an authorization or direction. 
We are of the opinion that full effect cannot be given to the policy of 
the statute in question by holding a verbal direction or order sufficient 
to protect the guardian against personal liability or by holding that 
an approval and allowance of an annual report in which a specific in- 
vestment may be shown amounts to a directon or order for such an 
investment or the continuance of the same. In the case of Carlysle v. 
Carlysle, 10 Md. 440, the court had occasion to consider a statute au- 
thorizing the orphans’ court to direct or control investment of funds 
by guardians. It was said in the opinion that the statute afforded the 
guardian ample and convenient means of securing himself from loss, 
but in considering whether or not the guardian would be permitted to 
negative personal lability by showing parol authority from the orphans’ 
court, the court said (page 447 of 10 Md.): 
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‘‘The adoption of the appellant’s doctrine, in such a case as this, 
would establish a most dangerous principle. Under such a rule, un- 
safe, indeed, would be the rights of persons, in regard to property, 
when those rights have been acted upon by these very important courts. 
We call them important, because, the swift messenger of death is an- 
nually bringing within their jurisdiction large amounts of personal prop- 
erty. 

‘“We have seen no authority, and can perceive no good reason, for 
admitting, that the orders of these courts may be merely verbal, and 
may be proved without any written evidence. Such a doctrine we 
consider at variance with the law creating and regulating the courts, 
contrary to the authorities in reference to courts of similar character, 
and contrary to sound legal principles. 

‘“‘The law providing for the organization of our orphans’ courts, 
certainly makes them so far courts of record as to require, that their 
proceedings shall not rest in parol, but shall be reduced to writ- 


See, also, In re O’Brien’s Estate, 80 Neb. 125, 113 N. W. 1001. 
This is sound policy as well as good law. We think an order or 
direction within section 8912, Compiled Laws of 1913, to protect the 
guardian against personal liability, must be a written order or direc- 
tion. 

There only remains to consider whether or not the indorsement 
of allowance of the annual reports amounts to a written order or 
direction. The settlement of the annual account is not a final deter- 
mination. See Woerner’s American Law of Guardianship, supra. 
Primarily, such a report is for the purpose of enabling the court to 
determine prima facie how affairs of the estate are progressing. In 
approving or allowing such a report the court doubtless considers 
whether or not the rights of the ward are in danger of being sac- 
rificed by any action that has been taken, but in considering this 
matter the court would take into consideration the sufficiency of the 
guardian’s bond. Unless it were drawn to the attention of the court 
that the guardian desired a specific approval of a particular invest- 
ment, the court would have no occasion to consider that in allowing 
a report it was withdrawing any investments shown therein from 
the protection of the guardian’s bond. Rather, in approving or 
allowing the report, it is acting in light of the protection which has 
already been secured to the ward through the responsibility of the 
guardian and his bondsmen. We are clearly of the opinion that it 
cannot be said an order of allowance and approval of an annual 
account amounts to a direction or order for the investment of the 
funds of the ward in the manner in which the account may indicate 
they are invested. See Sherry v. Sansberry, 3 Ind. 320; In re O’Brien’s 
Estate, supra; Nagle v. Robins, 9 Wyo. 211, 62 P. 154, 796. 

The appellant in the instant case is an attorney at law and in the 
proceedings in question, we are pleased to note, there is no sugges- 
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tion that he has not acted in the utmost good faith. The record 
shows, too, that persons of considerable means and persons who have 
conducted their business with frugality in the vicinity of Carrington 
for many years, and who are regarded as men of good judgment, 
sustained losses on account of deposits in the bank in question com- 
parable to the loss in the instant case. So the only failure of judg- 
ment or care in any way chargeable to the appellant is the failure 
to take those technical steps that would have protected him against 
personal liability, and in this he is rather to be commended than 
condemned. 


The judgment must be affirmed. It is so ordered. 


On Rehearing 

MOELLRING, J.—Upon a rehearng of this matter we are agreed 
that the determination heretofore made on the appeal should stand, 
except as to interest. The defendant’s liability is predicated upon 
the fact that he did not procure a written order from the court before 
depositing the funds in the bank. The deposit was made in such 
manner that it drew interest, which in legal effect, made the transac- 
tion an investment of the funds. 

The estate profited by the transaction until the bank closed. De- 
fendant’s liability is technical, as indicated in the original opinion in 
this case, and, had he procured a written order from the court in- 
stead of an oral one, he would not be required to respond in damages. 

The liability of defendant is founded upon the fact that he made 
the investment of the funds of the estate, and without authority; and 
the conclusion, therefore, is that he should not have made the invest- 
ment. In determining the extent of the damages sustained by the 
estate, it is necessary to ascertain what would have been the status 
of the estate if he had not made the investment. If the investment 
had not been made, the funds would not have earned any interest, 
in which circumstance the defendant would not be required to account 
for an item of that character. It logically follows, therefore, that 
defendant cannot be liable for interest unless founded upon some 
other basis or reason, and we do not find any other basis or reason 
in the record. 

This is not a case where the guardian has negligently failed to 
invest the funds of the estate when he should have done so, but his 
liability is based upon his failure to account for funds received. His 
liability for interest, however, would exist after demand was made 
upon him for a return of the funds, and the first indication in the 
record of such fact is when the county court made its order and 
judgment requiring him to pay over the funds. 

This case is remanded to the trial court, with instructions to 
modify the judgment in accordance with this opinion, and, when so 
modified, the judgment is affirmed. 
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CONSOLIDATING SMALL TRUST DEPOSITS 
INTO “MORTGAGE POOL ACCOUNT” 


Cocke v. Hood, Commissioner of Banks, Supreme Court of North 
Carolina, 175 S. E. Rep. 841 


A trust company consolidated some two hundred small ac- 
counts, aggregating about $150,000, which it held as executor or 
in some other fiduciary capacity, into a ‘‘mortgage pool account,”’ 
investing the consolidated fund in notes and issuing to the various 
small accounts fractional certificates of investment, representing 
the amount invested on behalf of each account. Upon the failure 
of the bank, it was held that the beneficiaries of the accounts were 
not entitled to a preference over other depositors. 


Action by William J. Cocke, Jr., and another, trustees for the 
Mortgage Pool Account, against Gurney P. Hood, Commissioner of 
Banks, on relation of the Central Bank & Trust Company. Judg- 
ment of nonsuit, and plaintiffs appeal. 

Affirmed. 

In the Trust Department of the Central Bank & Trust Company 
of Asheville there were approximately two hundred small accounts, 


representing small balances due guardians, executors, administrators, 
and other fiduciaries. These funds were in the Trust Department 
Account in the Commercial Department and were not supported by 
any security or collateral. On or about June 29, 1929, these small 
balances amounted to $155,940 in cash, and the officers of the bank 
consolidated all of these sums into a separate trust account, designated 
as the ‘‘Mortgage Pool Account.’’ 

Thereupon a fractional certificate of investment was issued by 
the bank as trustee for the fractional part or portion that each guard- 
ian, administrator, or other fiduciary account contributed to form 
the consolidated fund known as ‘‘Mortgage Pool Account.’’ These 
certificates provided that: ‘‘The securities constituting said Mortgage 
Pool Account are held by said Central Bank & Trust Company as 
trust investments belonging to holders of these Fractional Certificates 
of Investment to the extent of the total amount of said certificates 
outstanding and are held and owned by said trust accounts in as 
ample manner and to the same extent as though said securities were 
physically divisible and filed in the respective trust accounts,’’ ete. 
The bank then took the money constituting the ‘‘Mortgage Pool Ac- 
count and purchased securities which it placed in the Pool Account 
in order to make the Fractional Certificates’’ total par. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 















1052 





THE BANKING LAW JOURNAL 


The banking procedures in handling the transactions were de- 
scribed by Mr. Alexander, assistant trust officer of the bank, as fol- 
lows: ‘‘The Central Bank & Trust Company had several departments, 
one called the Trust Department, one the Insurance Department, 
another the Bond Department, and perhaps some other departments, 
and then a Commercial Department. In this trust department were 
handled the funds of guardians, administrators and executors and 
other fiduciary accounts. There were approximately two hundred of 
these. In a great many of these accounts there were fragmentary or 
small balances and the officials of the bank put these small, or frag- 
mentary balances of certain of the accounts into an account called the 
Mortgage Pool Account . . . because individually they were too small 
to invest in any particular investment, and in the place of the money 
taken from the various trusts, these Fractional Certificates of Invest- 
ment were issued to the various trusts. . . . To each of the beneficiary 
trusts, that is, guardian or administrator as the case may be, there 
were issued Fractional Certificates of Investment showing his interest 
in the Mortgage Pool Account. . . . The money was deposited in the 
Commercial Department of the Central Bank & Trust Company in 
the name of the Trust Department. ... The certificate would be 
filled out, Central Bank & Trust Company as guardian or as admin- 
istrator or trustee of a certain trust account, number so and so, and 
also the amount of the certificate would be shown in two places. The 
amount of cash that appeared as face value for the certificate repre- 
sented the amount of money taken from that particular trust... . 
If the bank was guardian of John Jones and had in that fund $100.00, 
and it took that fund to put in the pool, it would issue a certificate 
to the guardian account of John Jones for $100.00, and set out its 
proportionate part that he had in that fund or in that investment 
which they had made, and the account of John Jones would hold the 
certificate. . . . The certificates never went out of the bank... . The 
bank set up this Mortgage Pool Account, then purchased notes that 
belonged to some other trust account in the bank, the money simply 
went from one trust account to another trust account and the se- 
curity simply passed from one trust account to another trust ac- 
count. I would not say that these transactions were mere book en- 
tries because checks were always drawn and Fractional Certificates 
issued and deposited in the trust which purchased the securities. 
...A check was simply drawn, signed B. W. Barnard, or C. W. 
Brown, as the case may be, trust officer, and the effect of that was 
that the same money stayed in the bank but one account debited and 
the other credited. When they bought securities outside the bank, 
the people from whom they bought the securities got the money... . 
When the Mortgage Pool Account had money on hand and wished to 
buy securities for the account the trust department would issue its 
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check to the holder of the securities, whoever it happened to be. The 
check would be made payable to the Central Bank & Trust Company, 
signed by the trust department. It would draw on the trust depart- 
ment, charging it to the Mortgage Pool Account, and it would be 
payable to the Central Bank & Trust Company, and the Trust De- 
partment account there would be charged with the amount of the 
check. The check would be paid as any other check. The trust de- 
partment had an account in the commercial department.”’ 

When the bank closed on November 19, 1930, the aggregate face 
amount of securities purchased by the bank as trustee for the Mort- 
gage Pool Account was $151,867.34, and there was to the credit of 
said account cash in the amount of $4,072.66. On February 11, 
1933, the plaintiffs were duly appointed trustees for the Mortgage 
Pool Account by Judge Felix Alley. Thereafter on or about July 17, 
1933, an order was made by Judge P. A. McElroy, permitting plain- 
tiffs to file a claim with the defendant for the sum of $60,746.93. 
The alleged basis of the claim is that the Central Bank & Trust 
Company as trustee for the Mortgage Pool Account took from said 
account $151,867.34 and purchased from itself for its affiliated cor- 
porations securities which were worth at the time of the purchase 
only 60 per cent. of their face value, thus resulting in a loss of 
$60,746.93. 

At the time the bank closed it had in cash or in depositories 
approximately $65,000. The plaintiffs alleged and offered evidence 
tending to show that many of the securities so purchased were pro- 
eured from the bond department, investment account, commercial 
department of the Central Bank & Trust Company, and from affiliated 
corporations of the bank. 

At the conclusion of the evidence there was judgment of nonsuit, 
and the plaintiffs appealed. 

T. A. Uzzell, Jr., and William J. Cocke, Jr., both of Asheville, 
for appellants. 

Alfred S. Barnard, of Asheville, C. I. Taylor, of Raleigh, and 
Johnson, Snathers & Rollins, of Asheville, for appellees. 


BROGDEN, J.—The paramount question of law produced by the 
facts is whether the plaintiffs are entitled to a preference. 

The right to a preference rests upon two theories: 

1. That the facts disclose a deposit for a specific purpose or 
special deposit. 

2. That the bank was trustee ex maleficio. (By reason of a 
wrongful act.) 

The record discloses that no new money went into the bank by 
virtue of creating a separate division of the trust department, known 
and designated as the ‘‘Mortgage Pool Account.’’ All the money 
involved was already in the bank and consisted of balances too small 
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for profitable investment. The consolidation of such funds is not 
deemed to constitute a special deposit for a special purpose. within 
the boundary of the decisions in Parker v. Trust Co., 202 N. C. 230, 
162 S. E. 564, and Flack v. Hood, 204 N. C. 337, 168 S. E. 520. The 
assistant trust officer of the bank, testifying in behalf of plaintiffs, 
described the procedure as follows: ‘‘The bank set up this ‘Mortgage 
Pool Account,’ it purchased notes that belonged to some other trust 
account in the bank, the money simply went from one trust account 
to another trust account, and the security simply passed from one 
trust account to another trust account. ... The effect was that the 
same money stayed in the bank, but one account debited and the other 
eredited.’’ Such banking procedure is apparently no more than the 
shifting of credits upon the books of the bank. 

Nor does the mere fact that a bank holds and dissipates trust 
funds establish a preference upon its assets in liquidation. First & 
Citizens’ Nat. Bank v. Corporation Commission, 201 N. C. 381, 160 
S. E. 360; Hicks v. Corporation Commission, 201 N. C. 819, 161 S. E. 
545; Briggs v. Allen (N. C.) 175 S. E. 838. 

The second theory proceeds upon the principle announced in 
Edwards v. Culberson, 111 N. C. 342, 16 S. E. 233, 18 L. R. A. 204, 
‘‘that whenever a person has obtained the property of another by 
fraud, he is a trustee ex maleficio for the person so defrauded for the 
purpose of recompense or indemnity. . .. Equity declares the trust 
in order that it may lay its hand upon the thing and wrest it from 
the wrong-doer.’’ See, also, People’s Nat. Bank v. Waggoner, 185 
N. C. 297, 117 8. E. 6. But as pointed out in Flack v. Hood, supra, 
‘‘much of the confusion apparently has come from failure to dis- 
tinguish between the right of preference, or equity of priority, and 
the right to have certain specific property returned to the creditors, 
as under claim and delivery, on the principle of fungible goods or 
because of direct ownership.’’ In the case at bar plaintiffs were 
not attempting to recover the particular property or the securities 
in which the money was invested. The case of Lauerhass v. Hood, 
205 N. C. 190, 170 S. E. 655, involved the recovery as a preference 
of losses sustained as a result of selling securities for less than face 
value. However, the case was decided upon the principle that the 
money placed in the bank by Lauerhass was a special deposit. The 
original record in the case discloses that on January 26, 1926, Lauer- 
hass deposited certain securities of a substantial amount in the bank 
and took a receipt from the bank, specifying that such funds and se- 
curities were ‘‘to be held, managed and controlled for his benefit as 
agents for him,’’ etc. 

Upon a consideration of the entire record, the court is of the 
opinion that the trial judge ruled correctly. 

Affirmed. 
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SALE OF PROPERTY ON WHICH BANK HOLDS 
CHATTEL MORTGAGE 


First & Farmers’ State Bank v. Crosby, Supreme Court of Minnesota, 
256 N. W. Rep. 315 


The plaintiff bank held a chattel mortgage on certain cattle and 
other farm property. The liquidating agent of the bank ac- 
quiesced in the sale of some of the cattle by the mortgagor to the 
defendants and accepted part of the proceeds to apply on the 
mortgage debt. The defendants had no knowledge of the plaintift’s 
mortgage. It was held that this constituted an authorization of 
the sale by the bank and that the bank had thereby waived any 
rights which it might otherwise have had against the defendants. 


Syllabus by the Court 
The evidence shows conclusively that plaintiff bank, the mort- 
gagee, by its conduct relative to the mortgaged personal property in 
the possession of the mortgagor, authorized the sale of such property 
by the mortgagor to the defendants, good-faith purchasers. It is 
estopped from maintaining this action for the conversion of the 
property or the proceeds therefrom. 


The evidence is also conclusive that by accepting part of the 
proceeds of the sale of the mortgaged property, with knowledge of 
the transaction, plaintiff ratified such sale, and hence is estopped from 
asserting that the sale was invalid. 


The court did not err in directing judgment notwithstanding the 
verdict. 


Action by the First & Farmers’ State Bank, of Ghent, by J. N. 
Peyton, Commissioner of Banks, against James T. Crosby and others. 
Verdict for plaintiff. From an order setting aside the verdict and 
ordering judgment for defendants, plaintiff appeals. 

Affirmed. . 

Thomas E. Latimer, of Minneapolis, and Harold Ranstad, of 
St. Paul, for appellant. . 

Fowler, Carlson, Furber & Johnson and Ralph H. Comaford, all 
of Minneapolis, for respondents. 


HILTON, J.—<Action to recover $292.97 for the claimed wrongful 
conversion by defendants of eight head of young cattle upon which 
the State Bank of Ghent had a mortgage. At the close of the trial 
to a jury each party moved for a directed verdict; the motions were 
denied. Plaintiff had a verdict for $182.48. Upon motion of de- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §809. 
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fendants, the court set aside the verdict and ordered judgment in 
their favor. From that order this appeal was taken. 

On May 29, 1931, one Hero Maertens gave to the bank his note 
for $4,000, due one year from that date, a renewal of a then existing 
obligation. As security therefor he gave to it a chattel mortgage 
on 28 head of Hereford cattle, 10 horses, 16 Duroe Jersey sows, 115 
spring pigs, 125 chickens, together with the income and increase 
therefrom, also on 800 bushels of grain and corn, a large quantity 
of farm machinery, and on all the crops to be raised in 1932 on 
his own 160-acre farm and three-fifths of the crops on another 160 
acres of land that Maertens had rented. The mortgage covered all 
of Maertens’ personal property except a few tools, as did a previous 
chattel mortgage. The mortgage had the customary provision that 
in case of default the mortgagee might declare the whole sum due 
and payable and might take possession of the mortgaged property. 
It was filed in the office of the register of deeds of the proper county 
on June 2, 1931. The bank was closed for liquidation and taken 
over by Peyton, commissioner of banks, on March 19, 1932. One 
J. P. Devine was made special examiner in charge of the liquidation. 
The bank, upon Maertens’ default, did not take possession of the 
property. Maertens, on June 7, 1932, had eight of the mortgaged 
young cattle transported by truck to South St. Paul, where they 
were delivered to the pens of defendants, commission men, who sold 
the same to Armour & Co. for $292.97. From that amount defend- 
ants deducted their commission and certain other charges and gave 
to Maertens a check payable to his order for $265.66. Defendants 
had no actual notice of the mortgage. The amount received is con- 
ceded to be the reasonable value of the cattle. 

The position of respondents is that the bank through Devine au- 
thorized the sale of the cattle and later ratified such sale. Two 
special interrogatories were submitted to the jury, viz.: 


‘‘Did Mr. Devine, for the plaintiff, consent to a sale being made by 
Mr. Maertens of the mortgaged calves in question ?’’ 

‘‘Did Mr. Devine, for the plaintiff, ratify or affirm the sale after 
it was made by Mr. Maertens?’’ 


The jury answered each of the questions in the negative, and also 
found a general verdict in favor of plaintiff, as before stated. On 
this appeal the view of the evidence most favorable to plaintiff 
must be accepted. However, if the evidence when so considered, 
together with every inference which may fairly be drawn therefrom 
in favor of the verdict, is such as to compel, as a matter of law, 
an affirmative answer to either, or both, of the above questions, plain- 
tiff cannot recover. 

The only witnesses at the trial were Devine, Maertens, and the 
truck driver. The latter testified only to his transportation of the 
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calves in question. Maertens testified at first as a witness for plain- 
tiff, later as a witness for defendants. On Devine’s own testimony 
and the uncontradicted testimony of Maertens there must be an 
affirmance. Devine testified that on or about May 16, 1932, he went 
to Maertens’ place with two members of the depositors’ committee; 
that he then inspected the cattle; that ‘‘they were in very good con- 
dition; all of Mr. Maertens’ cattle have always been in good condi- 
tion. They were just getting ready for market when I saw them; 
he stated he would have to ship them some time soon.’’ Devine 
made no objections to such a shipment, nor did he make any sugges- 
tions or give any directions. He further testified that he knew 
Maertens was shipping some of the cattle; that he waited until 
Maertens’ return from South St. Paul and then went to the latter’s 
farm and asked him for the check received from the sale of the 
calves; that it was handed to him; that he asked Maertens to in- 
dorse it over to him to apply on the note; that Maertens refused, 
stating that he would be in to see Devine in a few days; that he 
handed the check back to Maertens; that a day or two later Maertens 
came into the bank and handed him (Devine) several receipts repre- 
senting money paid out by him for necessary expenses in operating 
the farm, including $100 in wages paid to a hired man; that Maertens 
also gave him $90, stating that was all that was left of the proceeds 
from the sale of the calves; that he (Devine) took the $90, gave 
Maertens a receipt therefor, credited that amount upon the note, and 
later sent the receipts to the banking department. 

The uncontradicted testimony of Maertens is that soon after De- 
vine took charge of the bank he went in to see him and recited the 
situation and told him that he could not run the farm alone; that he 
had to have help, and that he had considerable expenses to pay 
before he could get anything out of the new crop; that he had 
nothing to finance it with, and asked if the banking department 
would see him through; that Devine said, ‘‘Sure, the banking de- 
partment gave me orders that anybody who was willing to go ahead 
to do what they ought to do they would see him through’’ (a reason- 
able and laudable attitude for the department to take); that at the 
time he handed the check over to Devine the latter said, ‘‘How 
come it is in your name and the Bank is not included in that; that 
was mortgaged stuff, the bank is supposed to be included; cash it and 
‘bring it in to the bank.’’ 

Maertens’ testimony relative to what took place the day Devine 
came to his farm for the check is in accord with that of Devine, ex- 
cept that Maertens stated that he told Devine he had to pay the hired 
man, a feed bill, and a twine bill, and other expenses, and that De- 

vine said ‘‘pay them.’’ Devine denied that Maertens made those 
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statements, or that he (Devine) ever told Maertens he could dispose 
of the money in any way other than to turn it over to the bank. 

From the above it appears conclusively that Devine knew that 
Maertens was about to ship some of the mortgaged cattle; that he 
knew on the day of shipment, or shortly thereafter, that they were 
being shipped; that after the sale his only criticism of the transac- 
tion was that the bank had not been made one of the payees in the 
check; that he had the check for the full amount of the proceeds in 
his possession and voluntarily returned it without taking any steps 
to secure the bank’s interest therein; that he voluntarily accepted $90 
thereof without seeking to recover the balance from Maertens. True, 
that was all the cash the bank received, but the expenditures made 
by Maertens were necessary for the care and protection of the prop- 
erty upon which plaintiff had a mortgage. If the check had been 
indorsed and the bank had received all the money, of course, no right 
of action would have existed. It was not the fault of the defendants 
that the whole amount was not turned over to the bank. Under the 
facts of this case, the liability of defendants was not dependent 
upon whether all, a part, or any of the proceeds were turned over 
to plaintiff. It clearly appears that plaintiff intended and expected 
Maertens to sell the cattle. Defendants cannot be held liable for the 
failure of Maertens to pay the full amount of the check to the bank, 
as instructed. It follows that, by permitting Maertens to sell the 
eattle and to receive the proceeds therefrom without making any 
arrangements for protecting the mortgagee’s interest, the mortgagee 
knowing the cattle were soon to be shipped, there was an implied 
authorization of the sale, or at least an equitable estoppel from 
denying such authority and from maintaining this action against de- 
fendants, good-faith purchasers, for the conversion of the cattle or the 
proceeds therefrom. Hogan v. Atlantic El. Co., 66 Minn. 344, 69 
N. W. 1; Partridge v. Minn. & Dak. El. Co., 75 Minn. 496, 78 N. W. 
85; Stockyards Nat. Bank v. B. Harris Wool Co., 316 Mo. 426, 289 
S. W. 623; First Nat. Bank & Trust Co. v. Stock Yards Loan Co. 
(C. C. A.) 65 F.(2d) 226; Moffett Bros. & Andrews Comm. Co. v. 
Kent (Mo. Sup.) 5 S. W. (2d) 395. The lien of the mortgage under 
the circumstances here was as effectively relinquished as if plaintiff 
had executed and filed for record a formal written release of the 
mortgage as to these calves. 

From the evidence, the conclusion is inescapable that there was 
also ratification of the sale. It is quite well settled that, where a 
mortgagee accepts part of the proceeds of the sale of the mortgaged 
property, with knowledge of the transaction, he is estopped, as against 
a good-faith purchaser, to assert that the sale was invalid. Parker 
v. Harrell, 188 N. C. 337, 124 S. E. 575; Warrick v. Rasmussen, 112 
Neb. 299, 199 N. W. 544; Seymour v. Standard Live Stock Comm. 
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Co., 110 Neb. 185, 192 N. W. 398; McCollum v. Wood (Tex. Civ. 
App.) 33 S. W. 1087. See, also, Helgeson v. Farmers’ Co-operative 
Ass’n, 160 Minn. 109, 199 N. W. 821; Sloan State Bank v. B. M. 
Stoddard & Son, 178 Iowa, 104, 159 N. W. 636, L. R. A. 19174, 
1261. Affirmed. 


















ADMINISTRATOR’S ACCOUNT CANNOT BE SET 
OFF AGAINST INDIVIDUAL NOTE 






Luikart v. Jamieson, Supreme Court of Nebraska, 256 N. W. Rep. 507 







In an action by the receiver of a closed bank against the maker 
of a note held by the bank, the maker cannot set off against his 
liability on the note any part of a deposit in the bank standing in 
his name as administrator; this is so even though the estate is in- 
debted to the administrator. 













Action by E. H. Luikart, receiver of the South Omaha State Bank, 
Omaha, Nebraska, against William N. Jamieson. From an adverse 
judgment, defendant appeals. 

Affirmed. 

Webb, Kelley & Lewis and S. Arion Lewis, all of Omaha, for ap- 
pellant. 

S. L. Winters, of Omaha, and F. C. Radke and Barlow Nye, both of 
Lincoln, for appellee. 


GOOD, J.—This is an action on a promissory note. As a partial 
defense, defendant pleaded three items of set-off. The trial court re- 
fused to submit to the jury for their consideration two of the items. 
From an adverse judgment, defendant has appealed. 

The South Omaha State Bank was adjudged insolvent in 1931, 
and plaintiff was appointed receiver to wind up its business affairs. 
Prior to insolvency of the bank, defendant was a customer of the bank. 
At the time the receiver was appointed he was indebted to the bank 
upon his promissory note for $1,500. He also had three accounts in 
the bank. One was an account as administrator of the estate of Delia 
Jamieson, deceased; another was a personal checking account, and the 
third a personal savings account. In his answer he alleged that there 
was $500 of his individual money that was deposited in the administra- 
tor account, and that he was entitled to have this item allowed as a 
set-off against his promissory note. He also claimed a small amount 
for the savings account. The record discloses without substantial 
controversy that at defendant’s request the receiver credited upon his 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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note the amount of the savings account and the balance that was stand- 
ing in his checking account, and in this action plaintiff asked judg- 
ment for the amount of the note less the credit. 

The only real controversy presented by this appeal is as to whether 
defendant was entitled to the 500-dollar set-off out of his account as 
administrator. It may be observed that he had presented to the re- 
ceiver and had allowed a claim in his favor as administrator for the 
entire amount of the account, and has received one dividend thereon. 
Two other dividends have been declared, but he has refused to accept 
them. 

From the evidence it appears that in April, 1931, $1,835.04 was de- 
posited in defendant’s personal account which should have been in his 
account as administrator. Later this item was transferred to his ac- 
count as administrator. There is evidence tending to show that $500 
of this deposit represented private funds of the defendant. He claims 
that this was never withdrawn from the account, and that he is there- 
fore entitled to set off this $500 against his promissory note. The evi- 
dence shows that in July, 1931, and subsequent to this deposit, all of 
the funds in his account as administrator had been withdrawn from 
the bank, leaving an overdraft of $27.68. Thereafter certain deposits 
were made by him in that account. It is conceded that the deposits, 
made subsequent to overdraft, represented funds belonging to the de- 
eedent estate. It appears that if defendant had $500 of his money in 
the administrator account it was withdrawn and presumably used for 
the benefit of the estate. None of his individual money remained in 
his account as administrator. It may be that the estate was indebted 
to him for the $500. The deposit subsequently made in the account 
was the money of the estate and could only be withdrawn by the ad- 
ministrator of the estate. Until the money in this account was with- 
drawn, it remained the property of the estate. 

If, in his capacity as administrator, defendant had funds to his 
eredit in the bank, and if the county court had allowed a claim in his 
favor against the estate, he could, as administrator, have drawn a check, 
payable to himself as an individual, and could have cashed it. Had he 
done so, the money represented by the check would have then been 
transferred from the decedent estate to the defendant. Until the trans- 
fer was made, the fund, represented by the bank deposit, remained the 
property of the estate and not that of the defendant as an individual. 
The situation presented by the record is quite similar. The estate may 
have been indebted to him, and it is possible that he could, as admin- 
istrator, have drawn a check upon his account as administrator, pay- 
able to himself as an individual, and could have cashed the check. Had 
he done so, the fund, represented by the check, wuold have been trans- 
ferred to him as an individual. That transfer was never made. The 
fund remained the property of the estate. 
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In Bank of Crab Orchard v. Myers, 120 Neb. 84, 231 N. W. 513 it 
was held: 


‘‘Mutuality of demands is necessary to entitle a defendant to a set- 
off, and the respective demands must be between the same persons and 
in the same capacity. 

‘**A claim on the part of a defendant, which he will be entitled 
to set off against the claim of a plaintiff against him, must be one upon 
which he could, at the date of the commencement of the suit, have main- 
tained an action on his part against the plaintiff.’ Simpson v. Jennings, 
15 Neb. 671, 19 N. W. 473.’’ See, also, State v. Weston Bank, 125 
Neb. 612, 251 N. W. 164. 


It is clear that the money in the account as administrator was an 
account held by defendant in a trust capacity. His liability to the bank 
was an individual liability. They were not mutual accounts. They 
were not demands between the same persons and in the same capacity 
We think the court properly refused to submit to the jury this item of 
the set-off. 

The record appears to be free from error. Judgment 

Affirmed. 


SET-OFF OF DEPOSIT AGAINST JOINT NOTE 





Bromley Shepard Co. v. Roelker, District Court, Massachusetts, 8 Fed. 
Supp. 214 





Depositors in a national bank may, upon the failure of the bank, 
set off their deposits against their liability on a joint note signed 
by them and held by the bank. 


In Equity. Suit by the Bromley Shepard Company, Incorporated, 
and another, against William G. Roelker, as receiver of the Middlesex 
National Bank. On motion to dismiss. 

Motion overruled. 

Harvey, Harvey & Walsh, of Lowell, Mass., for plaintiffs. 

Thomas M. A. Higgins, of Lowell, Mass., for defendant. 


LOWELL, D. J.—Motion to dismiss. This case raises a question 
of set-off. A bill in equity was brought by the Shepard Company and 
Mrs. Shepard jointly against the receiver of the Middlesex National 
Bank. The Shepard Company owed the bank $5,000 on a joint note. 
When the bank was closed by the order of the Comptroller, the bank 
was indebted to each of them for separate deposits in the sums of more 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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than $5,000. The company and Mrs. Shepard seek to enjoin the re- 
ceiver of the bank from suing them, and ask that the deposits due 
each of the joint makers individually be set off against their joint 
liability. The question is to be decided on the general law rather than 
on the law of Massachusetts, as it has been held that the National Bank- 
ing Act (12 USCA § 21 et seq.) requires that it be construed in a uni- 
form manner throughout the ccuntry, as it is dependent on a federal 
statute. Auten v. U. S. National Bank, 174 U. S. 125, 19 S. Ct. 628, 
43 L. Ed. 920; Watkins v. U. S., 9 Wall. 759, 765, 19 L. Ed. 820; 
Thomas v. Potter Title & Trust Co. (D. C.) 2 F. Supp. 12. It has 
been held in this country in several cases, the last to which I have 
been referred being Piotrowski v. Czerwinski, 138 Wis. 396, 120 N. W. 
268, that the set-off should be allowed in a case like the present. Lowell, 
Bankruptcy, § 273; Childerston v. Hammon, 9 Serg. & R. (Pa.) 68; 
Ashley v. Willard, 2 Tyler (Vt.) 391; Powell v. Hogue, 8 B. Mon. 
(Ky.) 443; Austin v. Feland, 8 Mo. 309; Robinson v. Furbush, 34 Me. 
509; Piotrowski v. Czerwinski, 138 Wis. 396, 120 N. W. 268. No direct 
authority in Massachusetts is cited to the contrary, and, while the exact 
point has not been passed on by the Supreme Court of the United 
States, the case of Tucker v. Oxley, 5 Cranch, 34, 3 L. Ed. 29, as ex- 
plained in Gray v. Rollo, 18 Wall. 629, 634, 21 L. Ed. 927, would seem 
to be a precedent for allowing by analogy the set-off in this case. See, 
also, In re Carrier (D. C.) 39 F. 193, 198. The reason for the rule 
has been stated to be that if joint debtors are sued by a single person, 
“*there is no good reason why a debt he owes either of them should not 
be set off since either defendant has a right to pay the joint debt; and 
set-off is payment.’’ Lowell, Bankruptcy, § 273; Austin v. Feland, 8 
Mo. 309, 312. 

Under the authorities above cited, if the receiver of the Middlesex 
National Bank were to sue the present plaintiffs they would each be 
entitled to set off their individual deposits, which would more than 
satisfy their joint liability. As the present bill seeks to prevent this 
suit, it states a good cause of action. 

Motion to dismiss overruled. 





